P. B. IluBoBaposa,
aogokam, KepigHUK no0amKo8oi npaKmuKu
AO «Kponegeyvkuii ma napmuepuy

OBMEKEHHJI ITPAB IIJTATHHUKIB IIOJATKIB Y
KPUMIHAJIBHOMY ITPOBA/I’KEHHI

Hapasi six y npodeciliHiil 1opunuHiii CiIBHOTI, TaK 1 y 0i3Hec-Ko-
Jax, aKTUBHO OOTOBOPIOETHCSI «HOBHHKA» KPHUMIHAIBHOI MpoIecyallb-
HOI MPaBO3aCTOCOBHOT MPAKTHKKU — HAKJIAJCHHS apeliTy Ha JIMIT CyMH
ITAB y cucremi enekTpoHHOro aaminictpyBanns [1/IB miaTanka momart-
Ky. €IMHUH epKaBHUN PEECTp CyIOBHX pillleHb OyKBaJbHO MalOpPHThH
yXBaJaMU CIITUMX CYAJiB YCiX perioHiB YKpaiHu, BAHECEHHX 32 Pe3ylib-
TaTaMu pO3TIIsAY KIIOTOTaHb CIITYHNX, TPOKYPOPIB, IKUMH:

— HaKJIJICHO apemT Ha JiiMit cymu [1/1B;

— 3a00pOHEHO BUKOPHUCTOBYBATH 200 Oy[Ib-IKMM YHHOM BiUYyKyBaTH
BHUIIIE3a3HA-UCHE MAMHO;

— 3000B’s13aHHsI opraHiB JlepkaBHoi (ickanbHOi ciny:xOm Ykpainu
HaKJIAacTH apewT Ha cymu Jimity [1IB y cucremi eneKTpoHHOTo aiMiHi-
crpyBanns [1/JIB [1].

Brim, ¢opmynroBaHHSI pE30JIOTUBHOI YAaCTHHU yXBaJl 3a3HAYCHUX
YXBaJ CIITYMX CYAJIiB HE € OJIHAKOBUMH, a TIOIEKY/IH, IX MOKHA Ha3BaTH
HaBiTh BUHAXIJJIMBHUMH, MIPOTE CYTh iX 3BOJUTHCS JI0 3a3HAUYCHHUX BHUIIIC
00MeKeHb, 10 HakIagaThes Ha aimiT [1JIB. HamararuMmemocs BiamoBi-
CTH Ha HACTYIIHI TUTAHHSL:

a) Uu moske Oytu simit [1/IB 06’exToM apemry BiAMOBIAHO /10 KpH-
MiHAJIBHOTO MPOIECyaTbHOTO 3aKOHOAABCTBA?

b) Uu € nmpaBoBi MiICTaBH AJIsl HAKJIAJCHHS apelITy Ha TaKui 00)€KT?

¢) Uu npaBOMipHUM € CIIOCIO BUKOHAHHS CY/IOBOTO PIllICHHS HA JIIMIT
naB?

BinnosinHo 10 wactunu nepmoi crarti 170 KpuminansHOro mporie-
cyanbHOro kojekcy Ykpainu (mam — KIIK Ykpainu) apemtom maiiHa €
TUMYACOBE, IO CKaCyBaHHS Y BCTaHOBICHOMY MM KolleKcoM MOpsIKY,
1M030aBJICHHSI 33 YXBAJIOK CIIYOr0 Cy/yli ado Cy/y mpaBa Ha BiJdyKeH-
HSl, PO3MOPSADKEHHS Ta/a00 KOPHCTYBAaHHS MaiHOM, IOZO SIKOTO iCHYE
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CYKYTHICTb MiJICTaB Y PO3YMHUX IiJO3p BBAXKATH, 110 BOHO € JJOKA30M
37I04MHY, HiAjsirae cremiaabHii koHdickamii y migo3pioBaHoro, OOBHHY-
Bau€HOTO0, 3aCy/DKEHOT0, TPETiX 0ci0, KoH]icKaIll y FpUAnIHOI 0CO0H,
Ul 3a0e3Me4eHHs UMBIIBHOTO MO30BY, CTATHEHHS 3 IOPUANYHOI 0CcOOH
OTPUMAaHOI HETPaBOMIPHOI BUTOIM, MOXKJIMBOI KOoH(icKarii maitHa [2].

Taxum YMHOM 00’ €KTOM apelTy, 0 HaKIAAA€ThCS B TOPSAKY cT. 170
KIIK Ykpainu, Moxke OyTH BUKIFOYHO MaifHO.

BusHauenns Mmaiina, HaBeAeHe y yacTUHI niepiiid ctarti 190 [{uBins-
HOTO KOJAEKCY YKpaiHW, BU3HAYAE MAWHO SK OCOOMUBUU 00’€KT, SKUM
BB2)KAIOTHCSI OKpeMa pid, CYKYIHICTh pedel, a Tako) MaiiHOBI MpaBa Ta
o6oB>s3kH [3].

Pa3oM 3 TuM, BiIOBIAHO 10 MMyHKTY MEPLIOr0 YaCTUHH JIPYTroi CTar-
Ti 170 KpumiHansHOTo nporecyanbHOro KoJekcy YKpainu apemT Maiina
JIOITYyCKAEThCS, 30KpeMa, 3 METOI0 3abe3leueHHsT 30€peKEeHHSI PEeUOBUX
nokasziB. CamMe Lo MiZicTaBy HaluacTille 3a3Ha4aroTh Cy/IU B yXBajax Ipo
HaKJaJieHHs apemry Ha jimit [1/]B,

3riHO 13 YaCTHHO MepHIoko cTaTTi 98 KpuMiHambHOTO Mporecyab-
HOTO KOJIEKCY YKpaiHH pedoBUMH JOKa3aMH € MarepialibHi 00’ €KTH, SKi
Oynu 3HAPSAISIM BYMHEHHST KPUMIHAIBHOTO MTPABOMOPYIIEHHS, 30eperin
Ha c00i Horo i abo MIiCTATH iHIII BiIOMOCTI, SIKi MOXYTh OyTH BHKO-
pHUCTaHI sIK ToKa3 (hakTy 91 00CTaBHH, III0 BCTAHOBIIOIOTHCS ITiJT Yac KPH-
MIHAJIBHOTO MIPOBAKEHHSI, B TOMY YHCJI IIPEAMETH, 110 Oy/Ix 00’ €KTOM
KPUMiHAIBHO TIPOTUIPABHHX i, TPOI, I[IHHOCTI Ta 1HIII pedi, Ha0yTi
KPUMiHAIBHO MPOTUIPABHUM HUISXOM 200 OTpUMaHi IOPUIMYHOIO 0CO-
0010 BHACIIIOK BAMHEHHS KPUMiHAJIBHOTO MPaBONOPYILICHHS [2].

OTxe, MOHATTS MaiHa Ta PEYOBOTO JI0KA3y CIiBBIIHOCATHCA SIK 3a-
rajpHe Ta OKpeMe. 3 OISy Ha Ie, apelT Moke OyTH HakjaJeHO BH-
KJIIOYHO Ha MaiHO, MPH TOMY Take, 0 MA€ O3HAKU PEYOBOIO JIOKa3y.
ToOT0, BU3HAUEHHS PEYOBOI0 10Ka3y BUKJIIOUAE 3 KOJIa 00 €KTIB, 110 BU-
3HAIOTHCA MaifHOM, MaifHOBI IpaBa Ta 000B’A3KH.

o Take, BmacHe, mimit [1JIB B cuctemi enekTpoHHOTO aaMiHICTpY-
BaHHA [1/IB Ta un Moxe BiH OyTH pedoBHM Aoka3oM? BimmoBigHO 10 II.
2001.1 ct. 2001 ITomaTkoBOTO KO/EKCY YKpaiHH cHcTeMa eIeKTPOHHOTO
aJIMIHICTpYBaHHS IOJATKy Ha JOJaHy BapTicTh 3a0e3lieuye aBTOMaTHY-
HU 00JIIK B pO3pi3i IUIATHHUKIB MOJATKY:
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— CyMHU TOJATKY, 1110 MICTATBCS y CKJIaJCHUX Ta OTPUMAaHUX IOJIaTKO-
BUX HAKJIQJHUX Ta PO3pPaxyHKax KOPUTYBaHHS, 3apEECTPOBAHUX B €H-
HOMY PEECTPI MOJIATKOBUX HAKIIAHHX;

— CyMH HIOZIaTKY, CIUIa4eHi IJIaTHUKAMU [IPYU BBE3€HHI TOBapy Ha MUT-
HY TEPUTOPi0 YKpaiHu;

— CyMHM TOIOBHEHHSI Ta 3QJIMIIKYy KOIITIB Ha PaxyHKaX B CHUCTEMi
€JIEKTPOHHOTO aJIMIHICTPYBaHHS MOAATKY Ha A0/aHy BapTiCTh;

— CYMHM TIOJIaTKY, Ha Ky TUIATHUKH MArOTh [IPAaBO 3apEECTPyBaTH MO-
JIaTKOBI HAKJIAJHI Ta PO3paxyHKU KOPUT'YBAaHHS 10 MOAATKOBUX HAKJal-
HUX B €IMHOMY peecTpi MOAATKOBUX HAKIIAJAHUX;

— IHII MOKA3HUKH, SIKi 3TiTHO 3 BAMOTaMH NYHKTY 34 mipo3airy 2
posniny XX «lIlepexinHi nonoxeHHs» 11boro Kogekcy BpaxoByHOTHCS i
yac 00paxyHKy CyMH MOJATKy, 004YHCciIeHol 3a (OpMYJIOI0, BU3HAYECHOIO
myakrom 2001.3 crarti 2001 iporo Kopekcy.

3riguo i3 m. 2001.3. ct. 2001 [TomaTtkoBOTO KOAEKCY YKpaiHH ITATHUK
MOAATKY Ma€ IPaBO 3apeecTpyBaTH MOAATKOBI HaKIagHi Ta/abo pospa-
XyHKH KOPUT'YBaHHsI B €IMHOMY PEeCTpi MOAATKOBUX HAKIAJAHUX (Iai —
€PIIH) na cymy noaarky (XHaki), oOuucieHy 3a Takor (OpMYIIOIo:
YHakn =) HaknOtp + Y MutH + Y [TonPax + Y OBepapadt—> HaknBug—
— > Bimmxon — ) IlepeBum [4]. KokeH i3 mMOKa3HUKIB, 110 HaBEIEHO Y
¢dbopmMyii, Mae 3aKOHOAABYO BCTAHOBJICHE BU3HAYEHHS, I10 HABOJUTHCS
B TOMY X IYHKTY crarTi. Came 3HaueHHs (XHaxi), po3paxoBaHe 3a Ha-
BE/ICHOIO (POPMYIIOI0, € TUM 3HAYCHHSM, SIKE HA3UBAIOTh «CYMOIO JIMITY
[TAB». [Ipu npomy, YMHHE 3aKOHOIABCTBO HE MICTUTh BU3HAYECHHS TaKO-
ro MOHATTS sIK «cyMa Jimity [T/IB», sike BHCTymae 00’€KTOM apemry, y
OUTBIIIOCTI YXBaJ PO HAKJIAICHHS apeITy Ha TaKui 00’ €KT, 10 HE T0IA€
iM OOTPYHTOBAHOCTI.

3’sicyBaBIIM BU3HAYCHHS [ILOTO MOHSTTS, MOXKHA 3pOOUTH BUCHOBOK
npo Te, 110 3HaueHHs (XHaku), sike pakTH4HO € BapTICHUM BHUMIipOM 00-
csTy mpasa Ha peectpanito B €PITH nmopaTkoBUX HaklIaJaHUX, a OTKE, HE
€ piuylo, a THM OLJTbIlIe MaTepiaibHUM 00’ €KTOM. 3 TAKOTO BUCHOBKY BH-
TJTMBAE BUCHOBOK PO HEMOMUTHBICTE «JTiMiTy I1/IB» OyTH 06’ €kTOM 3a-
X0y 3a0e3MeueHHs] KpUMIHAJIBHOTO MPOBAIKEHHS Y BUIIIS1 HAaKJIaJACH-
HS apeluTy Ha MalHo.

BoueBup, 3 BU3HaYeHHs IMOKa3HUKa (XHakir) BOadaeThCsl TaKoXK i
Horo MiHIuBicTh. CIIifl 3a3HAYNTH, [0 3HAYCHHS HE BCIiX 13 CKJIaJ0BHX, 3
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AKUX 00paxoByeThcs (XHakun), 3a1euTh BiJ aKTUBHUX [Ii TUIATHUKA T10-
narkiB. Tak, (ZHaxnOTp) o3Havae 3aranbHy CyMy NMOJaTKy 3a OTPUMAaHH-
MU TUTATHUKOM TOJIaTKOBUMHE HAaKIIaTHUMHU, 3apeecTpoBanumu B €PITH.
ToOTo, Nii KOHTPAreHTIB TIATHUKA TTOJATKIB, K1 PEECTPYIOTH MMOJATKOBI
HaKJIaJIHi 32 OTIEPaIlisIMK 3 HUM MPSMO BIUTUBAIOTh HA 3HaueHHs (XHaki),
a 0T)Ke, BOHO MOXKE 3MIHIOBATHCH IMIOXBIJIMHU HABITH 0€3 OyIb-sIKUX il
3 00Ky TUTaTHHKA MOAATKIB. Taka MiHIUBICTH Ta MaTepiaiabHa HEO(HOpPM-
JIEHICTh — OCHOBHI KpHTepii, 3a sKuMU «J1iMiT I1/IB» He MoXe BBa)KaTHUCh
PEYOBHUM JTOKA30M, IO BU3HAYAE BiJICYTHICTH MiJICTaB Ta PO3YMHOTO 00-
TPYHTyBaHHS HEOOXiTHOCTI I HAKJIaJEeHHs apeITy Ha HEOTO.

Heo0OxigHO cka3aru i Ipo crociO BUKOHAHHS YXBaJ PO HAKIIACHHS
apemty Ha «timit 11JIB», sxwif HepiKo BH3HAYAETHCS CYAOM B CaMii
ke yxBaui. Tak, ciiadi cyai 3a3Ha4aroTh Mpo 30008’ a3aHHA Jlep:kaBHOT
¢ickanpHOI city>x0n YKpaiHu HakjgacTu apewmit Ha cymu jimity [11B y
cucreMi enekrponHoro anminicrpyBanns I1IB. Ilpu npomy, myHkTOM
TpuHaAUATUM [TopsiiKy e1eKTpOHHOTO aAMiHICTpYBaHHS OAATKY Ha J0-
JaHy BapTicTb, 3aTBepkeHoMy [locTanoBoro Kabinera MinicTpiB Ykpa-
inu Big 16 xoBTHS 2014 p. No 569 (mani- [lopsinok), BcTaHOBIIEHO, 1110
JADC aBTOMaTHYHO OOYMCIIOE CYMY TOJATKY, Ha SIKY IUIATHUK MOAATKY
Mae TIpaBo 3apeECTPyBaTH MMOJATKOBI HaKJIaAHI Ta/abo po3paxyHKH KOpPH-
ryBanHs B Peectpi [5]. Takum unHOM, 0OUMCIICHHS CyMH TIOJIATKY, Ha SIKY
TUTATHUK TIOAATKy Ma€ MpaBo 3apeecTpyBaTH MOAATKOBI HaKJIaHI € aBTO-
MaTUYHUM, a pyYyHE KepyBaHHS CHCTEMOIO HE TiependadeHe aHi HopMma-
mu [lomaTkoBoro Kojekcy Ykpainu, ani Hopmamu [lopsaky. Buxomsuu 3
IIBOTO, CY/IOBE PIIIEHHS, K€ MICTHTh 3000B’13aHHS IIEHTPAIBHOTO Opra-
HY BUKOHABYOI BJIQAW BUMHUTH [Iii, HE TIepea0aICHI YMHHNM 3aKOHOaB-
CTBOM, a caMe HaKJIacTH apemT Ha cyMu JimiTy [1JIB y cuctemi enexTpo-
HHOTO aaMiHicTpyBaHHs [1/IB, B TOMy 9HCITi «IIUTIXOM OJIOKYBaHHS CYyM
MOJIATKy B CHCTEMi eleKTpoHHoro aaminictpyBanHs [1JIB (mmimit [1/IB)
10 BKa3aHOMY HiAIIPUEMCTBY, Ha SIKy OCTaHHI MalOTh IIPABO 3apeeECTPyBa-
TH [IOJATKOBI HaKJIaJHI Ta/ab0 po3paxyHKU KOPUT'YBaHHS B €1MHOMY pe-
€CTpi MOJATKOBUX HAKIaAHUX» [1], HE MOKe BU3HABATHCH MIPABOMIPHHM.

Buxonsuun 3 BUKIaJEHOT0, yXBAIU CHIIUMX CYIAIB PO HAKIIAJACHHS
apemrty Ha simiti [1/IB sk 3axix 3a0e3nedeHHss KpUMiHAIBHOTO [TPOBa-
JOKEHHSI HE MOXKYTh BU3HABATHCh PAaBOMIPHUMH, a € IPSIMHUM MOPYIICH-
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HSIM SIK HOPM KPUMiHAJIBHOTO MPOLECYaIbHOTO, TaK 1 OAaTKOBOTO 3aK0-
HO/ABCTBa, a TAKOXK HpsiMo cynepedats crarti 19 Konerutynii Ykpainu.
BpaxoBytouu Te, mo Hopmamu crarti 1201 ITonarkoBoro koaekcy Ykpa-
fHM TakoX IepeadadeHo BiANOBIAAIbHICTH 3@ MOPYLICHHS CTPOKIB pee-
CTpawii NoAaTKOBOI HAaKJIa{HOI Ta/abo po3paxyHKy kopurysanHs B €PITH
y po3mipi Bix 10% 10 50% Bix cymu I1/IB 3a monaTkoBor HakiIaIHOO, TO
HEBUIIPaBIaHe 0OMEKEHHS IIPaBa IUIATHUKA MMOJIATKIB Ha 3/1ICHEHHS pe-
€CTpallii MoJJaTKOBUX HAKJIQIHUX TPU3BOAMTS I 1 JJO MaHOBUX 30UTKIB
JUTSL TAKOTO TTaTHUKA.

3arasiomM, BBa)Ka€MO 110 32 CYKYITHOCTi HaBEACHUX 00CTAaBUH, YXBaJIH
CJIITYOTO CyAJIi PO HaKIaAEHHs apemTy Ha cymu JiMity [1JIB B cuctemi
eJIeKTPOHHOTO anMinicTpyBanHs [1/IB He TinbKu MOXKYTb 1 TOBUHHI OyTH
OCKap>KeHi B amnelsifHOMY MOPSIKY, & 1 MOKYTh OyTH MiJCTaBOIO IS
3BEpHEHHSI 31 CKaproto J1o Buiioi paau npaBocy/is YKpaiHu oo Cy/i,
SKHM BUHECEHO TaKy yXBaly.
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