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The article is devoted to studying the peculiarities of legal regulation of franchising relations under the legislation of
the United States of America (hereinafter referred to as — the USA). In particular, the author analyzed several regulatory
acts of such states as Delaware, California, Texas, carried out their comparative analysis with legislative acts of the federal

level and made the corresponding conclusions.
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Problem statement. The United States was one of
the first countries in which franchise relations emerged.
The presence of a large territory, the stability of the
economic system, the development of entrepreneurship
and other factors contribute to the active further
development of this type of entrepreneurial activity.
Such interest in franchising relations creates the need to
regulate these relations in order to determine the legal
nature of franchising relations and create certain legal
guarantees for the parties in case of violation of their
rights or interests.

Recent research analysis. Foreign and domestic
researchers have devoted their work to the development
of legal regulation of franchising relations in the world:
H. Androshchuk, I. Boychuk, Zh. Delt, Dzh.Roberts,
L. Cabral, N. Kovalchuk, O. Korolchuk, N. Kosar,
A. Kostyuk, O. Kuzmina, F. Kotler, M. Porter, F. Ross,
O. Wiliamson and others. However, unfortunately, a
thorough study of the particularities of the legal
regulation of franchising relations under the USA
legislation has not been conducted.

The purpose of the article is to investigate the
particularities of the legal regulation of franchising
relations under the federal legislation of the USA and
legislation of individual states and carry out their
comparative analysis.

Statement of basic materials. The USA belongs to
such states where there are special regulatory acts aimed
at regulating franchising relations. Given the fact that
this country is a federation, regulation is carried out at
two levels - federal and state.

An important role in the regulation of franchising
relations at the federal level is played by the Federal
Trade Commission, which was created on the basis of
the Federal Trade Commission Act. This authority
adopted acts important for streamlining the
aforementioned relations, such as Disclosure

Requirements and Prohibitions Concerning Franchising,
in 1979 (as amended, which came into force in 2008).
As the name implies, its primary purpose is to prevent
misrepresentation of potential franchisees from the
franchisor, to allow the franchisee to look at all the risks
and benefits before acquiring the franchisee by obliging
the franchisor to provide information about the franchise
that it offers. [1]

According to Disclosure Requirements and
Prohibitions Concerning Franchising, Franchising - any
long-term commercial relationship or arrangement that
specifies the terms of the offer or contract, or the
franchise seller promises or presents verbally or in
writing that:

— the franchisee has the right to operate a business
that identifies or associated with the franchisor’s
trademark, or to offer, sell or distribute goods or services
that are identified or associated with the franchisor’s
trademark;

— the franchisor exercises or has the authority to
exercise a significant degree of control over the
franchisee’s operation or to provide significant assistance
in the franchisee’s operation;

— as a condition of receiving or starting a franchise,
franchisees make the required payment or undertake to
make the required payment to the franchisor or its
affiliates. [2]

It can be seen from the above that this act considers
franchising in a broad sense - as a relationship, and not
just as a contract - and has the following features:

1) duration (however, specific dates are not defined
in the legislation);

2) the transfer by the franchisor of the rights to use
its trademark in the franchisee’s business activities;

3) the franchisee’s business activities may consist in
conducting of business, selling goods and/or providing
services (that is, there are 3 types of franchising in the
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definition: franchising of a business format, product and
service, respectively);

4) control and assistance to the franchisee by the
franchisor in conducting business activities on
franchising terms;

5) payment (the franchisee pays a fee to obtain the
right to use the franchisor’s trademark).

In the Disclosure Requirements and Prohibitions
Concerning Franchising, detailed regulation of
deadlines, methods of providing the franchisee with a
document on disclosure of the information is carried out
and a clear list of items that should be included in such
a document is regulated.

Thus, the franchisor undertakes to provide
information about his business activities related to the
use of intellectual property rights that constitute the
subject of the franchise, not later than 14 calendar days
before signing the franchising agreement.

Paragraph 436.5 of the Disclosure Requirements and
Prohibitions Concerning Franchising provides an
exhaustive list of items that should be included in the
document with the information provided to the
franchisee:

1) franchisor and affiliates. This section provides
general information about the right holder, namely: the
name of the franchisor, the type of organization and the
country (region) where it is established; the franchisor’s
previous activities and his experience in doing business
in this field, etc.

2) business experience. Here it is necessary to
provide details regarding the persons who work with the
franchisor and who will participate and be responsible
for the management related to the sale or operation of
the proposed franchises (directors, general partners,
employees, etc.).

3) litigation (indicates whether the franchisor or
other persons who are responsible for the sale of the
franchise are in litigation).

4) bankruptcy (whether the franchisor or related
persons have existed for the last 10 years prior to the
filing of the bankruptcy disclosure document, whether
his company has been released from debt in accordance
with the Bankruptcy Code, or whether such persons were
general partners of the company in respect of which
initiated bankruptcy proceedings).

5) initial contributions (all fees and charges or
obligations to pay for services or goods received from
the franchisor or any branch before the opening of the
franchisee’s business, which is paid on a one-time or
installment basis;

6) dedicated to the payments and individual
investments that a franchisee must make in order to start
his own business under the franchisor’s trademark.

The following paragraphs are about the obligations
of the parties. So, concerning the franchisee, all the

nuances are written regarding the use of certain
equipment, software, choice of premises, sale of a
certain type of goods and/or provision of services, the
possibility of expanding the assortment, and the like.
The responsibilities of the franchisor, in turn, are
primarily related to assisting the franchisee, certain
consultations with doing business, organizing trainings,
an advertising campaign, etc. An important point is to
provide information about the territory in which the
potential franchisee will develop the business under a
franchise agreement.

In addition to providing the data listed in the act
under investigation, the franchisor must add a franchise
agreement to the disclosure document. [3]

From the analysis of the above provisions, it follows
that this act introduced a unified approach to disclosure
of information about their activities in the prescribed
format to franchisors in the USA. This act duly takes
into account the interests of the franchisee, because such
requirements for data put forward lead to the need to
provide information on almost all aspects of the
franchisor. In this case, the franchisee will be able to be
aware of real circumstances, evaluate all the positive and
negative aspects, and foresee potential difficulties in
further cooperation on the basis of franchising. However,
with this concretization of the activities of the enterprise
- franchisor, the question arises of protecting the data
that is transferred to the franchisee. In other words, the
franchisor transmits to a potential franchisee who intends
to enter into franchising relations and acquire a franchise
in the future, the information which containing
potentially weak moments of the franchisor’s activity,
information about his partners and persons involved in
the development of franchising activities, without any
guarantee that such information does not will be
distributed to achieve an unlawful goal (for example,
disclosing it to competitors, borrowing certain ideas,
etc.). In our opinion, in order to maintain a balance of
interests and ensure the protection of the rights of the
parties, it is important to establish the obligation of the
potential franchisee not to disclose obtained information
as a result of the franchisor providing a document on
disclosure of information. The establishment of such a
debt and liability for its violation will positively affect
the protection of the interests of the franchisor and the
development of franchising in general, since by
providing information the franchisor is in an unprotected
position, because the parties are not yet endowed with
mutual rights and obligations, but are only at the pre-
contractual stage.

In Delaware, franchising is governed by Delaware
Franchise Security Law (1970). The chapter, which was
added to the Delaware Corporate, aims to protect the
rights and interests of the franchisee because, as defined
in the act:
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— the relationship between the franchisor and the
franchisee is characterized by economic dependence of
the latter ;

— suppliers and licensees terminate franchises to
franchisees in a short time without good reason and
threaten and continue to threaten such termination;

— such unjustified terminations unfairly deprive
franchised distributors of their capital and the fruits of
their labor after they have created a favorable market for
goods, trademarks and trade names of their suppliers and
licensors;

— such termination of relations leads to the
elimination of jobs and negatively affects the economic
stability of the state.

Franchising is defined in this act as a contract or
other agreement that governs a business relationship in
that country between a franchised distributor and a
franchisor, when the franchised distributor is required to
pay more than 100 US dollars to enter into that contract
or other agreement.

From the above definition, it is seen that in this act,
franchising is considered in the narrow sense, only as a
contract that mediates franchising relations. It should be
noted that in this document franchising is defined as “other
agreement”, but no explanation of the interpretation of this
concept in this act is given. From the point of view of
domestic legal doctrine, an approach is established in which
a treaty is a mutual obligation, a written or oral agreement
on the rights and obligations between states, institutions,
enterprises and individuals. [4] With regard to the above,
the relationship between the subjects of the franchising to
be regulated not only the franchising contract, but other
agreement that may create some problems during ascertain
the legal nature of the agreement and the legislation will
apply to such agreements.

Paragraph 2551 of Delaware Franchise Security Law
contains the term used for the name of the franchisee —
franchised distributor — an individual, partnership,
corporation or association with a place of business in the
State engaged in the business of:

— the acquisition or taking of products on a
consignment basis, which has the trademark or trade
name of the manufacturer or publisher for the main
purpose of selling such products at retail outlets;

—selling goods to or through points of sale, that have
a trademark or trade name of no more than three
manufacturers, publishers, licensees of trademarks or
licensors of trade names

- the acquisition or taking of books, magazines,
newspapers and/or other publications on a consignment
basis for the primary purpose of selling such publications
at retail outlets.

By “products” in this act we mean any material
objects that are offered for sale regardless of their nature,
including all types of publications. [5]

From the analysis of the above provisions, it follows
that the scope of the investigated act extends to the
following types of entrepreneurial activity, such as the
acquisition, taking for sale or sale of certain products
using the manufacturer’s trademark. This means that the
scope of the specified legal act is limited only to
commodity franchising, while service and manufacturing
franchising are ignored. It should also be noted that the
use of the term “franchised distributors”, which is
identical in terms of characteristics to “franchisee”, is
contained in the legislation and legal doctrines of most
countries of the world, and the use of different
terminology in terms of content can cause certain
problems when concluding franchising agreements with
the subjects of these relations outside this state. Quite
doubtful is also the definition of a franchised distributor
specifically as an individual, because in any case, such
an entity carries out an entrepreneurial activity, assuming
its registration as a participant in entrepreneurial activity.

The pre-contractual relations of franchising in this
act are regulated in detail, which means the need to
apply federal regulatory legal acts, namely: the
franchisor’s obligation and the procedure for providing
information to the potential franchisee about the
franchise will be subject to Disclosure Requirements and
Prohibitions Concerning Franchising.

Franchise relations in the State of California are
governed by Franchise Investment Law, which is an
integral part of Corporate Code. In accordance with
Article 31005 franchising means a contract or agreement,
expressed or collateral, oral or written, between two or
more persons, through which:

— the franchisee has the right to engage in the
business of offering, selling goods or services in
accordance with the marketing plan or system provided
by the franchisor;

— the activities of the franchisee enterprise in
accordance with such a plan or system are largely
associated with the trademark, service mark, trade name,
logo, advertisement or other commercial symbols of the
franchisor, indicating the franchisor or its branch;

— franchisees are required to pay franchise fees,
directly or indirectly. [6].

As well as legislation of Delaware state, franchising
is seen as a contract, not a relationship. However, the
state of California uses the usual terminology regarding
the parties to the contract — “franchisor” and
“franchisee”. As follows from this definition, the
indications of franchising are fairly standard:

— franchising relations mediated by the conclusion
of a franchising agreement;

— the franchisee receives the right to use the
trademark, logo and name of the franchisor for use in
their entrepreneurial activity;

— the contract is of a payment nature.
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In this act, a lot of attention is paid to the need for
the franchisor to register a proposal for the acquisition
of the franchise to the franchisee. So, in accordance with
Article 31110 of Franchise Investment Law dated April
15, 1971, the actions of any person to offer or sell any
franchise are considered illegal if the franchise offer was
not registered under this law or if the provisions on the
need to register a franchisor offers do not apply to cases
established by this act. In contrast to this act, in the
legislation of Delaware and federal law, registration of
a franchise offer is not required. This Law also
establishes exhaustive cases when the implementation
of registration actions is not required. In our opinion,
such a requirement put forward to the franchisor aimed
at protecting the franchisee regarding the fact that the
information, which is submitted by the franchisor, is
recorded by the authorized bodies and the falsity of the
information provided entails the prosecution of the
franchisor. However, on the other hand, the need for
such registration can be considered by the parties as an
additional obstacle, which can reduce the interest in the
parties joining franchised relations within this state. In
our opinion, it would be more appropriate in this case to
establish the possibility of registering a franchise offer,
that is, transform this norm into a discretionary one and
provide the parties with the possibility of negotiating
joint arrangements to resolve this issue through
negotiations.

In some USA states such as, for example, Texas,
there are no special laws or regulations aimed at
directly regulating franchising relations. Thus, the
legislation of the state of Texas, namely, the Texas
Business Opportunity Act, contain only mention of
franchising in the context of the fact that this type of
relationship does not fall under the definition of
“business opportunity”, which is the subject of

regulation of this document. So, “business opportunity”
means selling or leasing for an initial payment of more
than 500 US dollar for products, equipment, goods or
services that the buyer will use to start a business in
which the seller acknowledges that:

— the buyer is likely to make a profit in excess of the
amount of the down payment that he paid;

— the seller:

1. will assist the buyer in choosing a location or in
finding a place to use or operate products, equipment,
supplies or services in premises that are not owned by
law or are not on lease by the buyer or seller;

2. will provide a sales, production or marketing
program;

3. will redeem the goods, equipment or resources
purchased or manufactured, grown by the buyer, using
all or part of the goods, equipment, supplies or services,
the seller first sold or leased, or offered for sale to the
buyer.

Thus, in the state of Texas, to regulate franchising
relations applies acts adopted at the federal level.

Conclusions. Summing up, it can be noted that in
the United States there are currently two levels of
regulation of franchising relations - federal and state
level. In general, in accordance with national legal
doctrine USA, the primacy of federal law is presumed
over regulatory acts that are adopted at the state level.
From the analysis of the legal provisions of individual
USA states on the regulation of franchising relations, it
appears that they generally specify the provisions of
Disclosure Requirements and Prohibitions Concerning
Franchising, namely: 1) franchise disclosure; 2) the need
for the franchisee to provide such information; 3) the
need to register an offer to sell a franchise or submit such
information to special authorities without registering
(detailing occurs at the state level).
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KOCHHOBA JI.C.

acnupanT HalmoHaabHOTO I0pUIMYECKOro yHUBepeuTeTa uM. ApocnaBa Myaporo

OCOBEHHOCTH MMPABOBOTI'O PET' YJIMPOBAHUS ®PAHUYAN3ZUHIOBBIX OTHOIIEHU
110 3AKOHOJATEJIBCTBY CHIA (IIOCTAHOBKA ITPOBJIEMbI)
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Crarbst HOCBSIIIICHA N3YYEHHIO 0COOCHHOCTEH IPABOBOTO PEryJIMpOBaHus (PpaHuaii3MHTOBBIX OTHOILICHUI B COOTBET-
cTBHU ¢ 3aKkoHonaresbcTBoM CoennHenHbix HItatoB Amepuku (nanee — CLLA). B wacTHOCTH, aBTOp NpOaHaIn3npoBai
HECKOJIbKO HOPMaTHBHBIX aKTOB TaKMX IITAToB, Kak Jlenaap, Kamndopuus, Texac, npoBen nx cpaBHUTEIBHBIA aHATN3
C 3aKOHOJIATEIILHBIMU aKTaMH (eJIepaIbHOTO YPOBHS U C/EJIal COOTBETCTBYIOIINE BBIBOIBI.

KuaroueBrble ciioBa: Gppanyaii3uur, ppaHuaii3MHIOBBIC OTHOIICHMS, (ppaHyaii3zu, 3akoHonarenscTBo CIIA.

KOCIHOBA /1. C.

acmipadT HamioHamsHOTO FOpUINIHOTO YHIBEPCHUTETY iM. SIpocimaBa Mymnporo

OCOBJIMBOCTI ITIPABOBOI'O PET'YJIIOBAHHSI ®PAHUANZUHIOBUX BIJTHOCHUH
3A 3AKOHOJABCTBOM CHIA (ITIOCTAHOBKA ITPOBJIEMMH)

IocTranoBka npodaemu. CIIIA crana onHi€ro 3 nepmMx KpaiH, Jie BAHUKIN (hpaHYai3uHroBi BiiHOCHHU. HasBHICTD
BEJIMKOT TepUTOPii, CTA0UIbHICTH EKOHOMIYHOT CHCTEMHU, PO3BUTOK IMIANPUEMHUIITBA Ta 1HIII YAHHUKHU CIPHUSIIOTH aKTHB-
HOMY IOJIaJIbILIOMY PO3BUTKY TAKOTO CIIOCO0Y BEAEHHS IiIIPUEMHHIIBKOT NisibHOCTI. Takuil inTepec 10 (ppaHuaii3uHry
CTBOPIOE NOTPeOy y PeryiItoBaHHI IUX BIIIHOCHH 3aJy1s 3a0€3M1eUeHH s BU3HAYEHHS IIPABOBOT IPUPOAN (PpaHIail3HHIOBHX
BIJIHOCHH Ta CTBOPEHHS [IEBHUX MPABOBUX TapaHTIil JUIsl CTOPIH y pa3i NOPYLIEHHs iX MpaB Y iHTEPECiB.

AHaJti3 ocTaHHIX T10cTiKeHb. [ITuTaHHSIM PO3BUTKY IIPABOBOTO PETyIIOBAHHS (paHYali3MHIOBUX BIIIHOCHH Y CBITI
CBOI Ipalli MPUCBATHIN TaKH 3apyODXKHI Ta BITUM3HsIHI gocuigHuku: [. Anapomyk, . boituyk, XK. Jenst, [x.PobepTe,
JI. Ka6pans, H. KoBanpuyk, O. Koponbuyk, H.Kocap, A.Koctiok, O. Ky3smina, ®@. Kotiep, M. Iloprep, ®. Pocc,
O BinbsamcoH Ta iHmmx. OpHax, Ha ’Kajb, IPYHTOBHOTO JOCIII)KEHHsI 0COOJIMBOCTEH MPABOBOTO PEryJIOBaHHS
(paHuaii3MHTOBHUX BiJTHOCHH 3a 3aKoHOJaBcTBOM Crionryuenux llItaTiB AMepuky npoBeaeHo He OyJio.

MeTo10 cTaTTi € JOCIIPKEHHS 0COOIMBOCTEH IPaBOBOTO PEryJIFOBaHHs (PpaHUali3MHIOBHX BITHOCHH 32 (heepabHIM
3akoHotaBcTBOM CIIIA Ta 3a 3aKOHOZABCTBOM OKPEMHMX LITATIB Ta 3JIMCHUTH 1X MOPIBHIBHUI aHAI3.

Buxian ocHOBHOTo MaTtepiagy. ABTOpOM y CTaTTi 31iHiCHEHO I'PyHTOBHUI aHaNi3 HU3KM HOPMAaTHBHO-IIPABOBUX
akTiB wraris Jlenasep, Kanidonnis, Texac 3 muTaHb NpaBoBOIo peryitoBaHHs (hYpaHuaii3MHIOBUX BIJTHOCHH 3 AE€TaILHUM
JIOCITIJDKEHHSIM 0COOJIMBOCTEH JIOTOBIPHOTO PEryJIIOBaHHS 3a3HAYE€HHUX BiJTHOCHH, XapaKTEPHCTHKOIO IpaB Ta 000B’SI3KiB
Cy0’€KTIB IIMX BiIHOCHH.

OxpeMo aBTOPOM 3/iHCHEHO MOPIBHSJIBHUN aHaji3 3aKOHOAABUMX aKTiB (elepaabHOro piBHS Ta HOPMaTUBHO-
[IPAaBOBUX aKTiB, 1[0 PEryJIIOIOTH AaHe MUTAHHS, SIKi IPUHHATO HA PiBHI IITATIB.

Bucnosku. [lincymoBytoun, MmoxkHa 3a3Haunty, o y CIIIA Ha nanunii yac HasiBHI J1Ba PiBHI peryJroBaHHs (paHyaii-
3MHTOBHX BIJIHOCHH — (heJilepaTUBHUI Ta PiBEHb IITATIB. B 1isIoMy, BIIOBIAHO 0 MOJIOKEHb HAIIOHAJIBLHOT MPAaBOBOT
nokrpuan CHIA npesromyeTbest mpumar QeiepaTHBHOIO 3aKOHO/IaBCTBA HAJl HOPMATUBHO-NIPABOBUMHM aKTaMH, IO
NPUHHATI HA PiBHI IITATIB. 3 aHaNi3y 3aKOHOIABUMX MOJIOXKEHb okpemux 1TatiB CLIA 3 nmuraHb paBoOBOTo perysIroBaHHs
(paHyali3MHroBUX BiJIHOCHH, BOAYAETHCS, 1110 BOHH B IIIOMY KOHKPETU3YIOTh nonokeHHs Disclosure Requirements and
Prohibitions Concerning Franchising, a came: 1) po3kputts iHpopmanii npo ¢ppanmmnsy; 2) HeoOXiAHOCTI HaaHHS
(bpanuaiizi Takoi iHdopmanii; 3) HeoOXiHOCTI peecTpalii MPONo3uLii MO0 MPoAAXy (paHIIN3H ad0 IMONAHHS TaKol
iH(opMallii 10 CreniaIbHUX OpraHi

Katouosi ciioBa: dpanyaiizunr, ppaHyaii3nHrosi BiiHocuHH, Gppanyaiisi, 3akonogasctso CILIA.
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