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A. A. JIKOBJIEB,
KaHAWJaT IOPUANYHNUX HAyK, 3aCTYITHUK TOJIOBHO-
ro BueHoro cekperapst HAIIpH VYkpainu

PO3BUTOK IHCTUTYTY IVIABM JIEPKABH:
JIOCBIJ I CYUACHICTD YKPATHM

VY crarTi BU3HAYE€HO OCHOBHI €Tali KOHCTUTYI[IIHOTO CTAHOBJICHHS Ta PO3BUTKY IHCTHTYTY IVIaBH JCP)KaBU y He3a-
JISKHIN YKpaiHi, mpoaHali30BaHo reHesy (hyHKIIiN [bOTO OpraHy JepKaBHOI BJIa/I1, a TAKOK 0XapaKTCPH30BaHO OCHOBHI
€JIEMEHTH KOHCTUTYIIITHO-TIPaBOBOTO CTAaTyCy IMIaBU AepKaBU. ABTOp AOCHTIKYE POIb TIaBU JEPKABH B TPOLIECI TPH-
BalOYO0i HUHI KOHCTUTYIIHHOI MoaepHi3amii. JlaeThCsl KOMIUIEKCHA XapaKTePHUCTHKA KOHCTUTYIIHHUX MEPCHIEKTHB 3MiHA
(dopmu TpaBITiHHS B YKpaiHi 3 ypaxyBaHHAM J0CBimy moiitudaHoi pedopmu 2004 ta 2014 pp., a TakoK Cy4acHOTO CTaHy

PO3BUTKY CHCTEMH JICP/KaBHOI BIa Il YKpATHH.

Koio4oBi ciioBa: KoHCTHTYLIHHNMI TIpoliec, I1aBa AepXKaBH, IIPE3UICHT, KOHCTUTYLIIHE MTpaBo, (opMa IpaBIIiHHS,

TMMOBHOBAXXCHHS TJIaBU JACPIKABU.

IMocranoBka npo6Jemu. [Iporec TpuBaodoi KOH-
CTUTYLiIHOI MOZIepHizalii B YkpaiHi JIOri4HO OB’ A3aHUH
SIK 3 YIOCKOHAJICHHSIM CHCTEMH ITyOJIiuHOT BIIAJH B Ii-
JIOMY, OTITUMI3aIli€ero i1 cTpyKTypH Ta GopMyBaHHIM
HOBUX, O1J7bIII €()eKTUBHUX MEXaHI3MiB B3aeMoii ii ro-
JIOBHHX €JICMEHTIB, TaK i 3 OUIBII YITKUM BH3HAUCHHIM
poJIi Ta KOHCTUTYIIHHO-TIPABOBOTO CTATyCy OKPEMHUX
OpraHiB JIep’KaBHOT BIIaIA. YCTAJICHO OJHUM 3 KITFOUOBUX
cy0’€eKTIB mpoliecy peaJizalii gep:kaBHOi Biaau B YKpa-
iHI € mIaBa JAep>KaBH, MO0 POOUTH THCTUTYT MPE3UICHT-
CTBa BOXJIMBOIO YAaCTHHOIO 3arajibHOTO peOpMyBaHHS
CHUCTEMHU JIEP>KaBHOI BIIAJU B YKpaiHi, IKUiA 371aTeH 3a-
0e3NEeYNTH YCIITHICTh KOHCTUTYIIIHOT pedopMu B 11i-
JoMy. 3 IOTO MOTIISAy BUBYCHHS Ta HAYKOBO-TIPABOBE
OCMHCIJIEHHS crienu(iKd PO3BUTKY 1HCTUTYTY IJ1aBU
JIep’KaBU B KOHCTUTYIIITHOMY TIpolieci cy4acHoi Ykpai-
HU € OJTHUM 13 HallBXKJINBIIINX 3aBIaHb HAyKH KOHCTHU-
TYLiHHOTrO Mpasa.

JocaiasKeHHsIM LOI0 MUTAHHSA 3aiiMajIiCh TakKi
BueHi, sk 0. bapab6am, ®. bypuak, [. IIpoimroxk,
B. Cxpunniok, O. Cosrups, M. LIsik, H. Hlykrina Ta iH.

Bukaan ocHoBHOro marepianay. AKTyaJdbHICTh
3BEPHEHHS JI0 3a3HAYCHOI MPOOJIEeMH 3yMOBIIOETHCS
nexinbkoMa (akropamu. [lo-meprre, sk 3a3Havae
10. bapabari, 10 chbOTOAHIMHABOTO JTHS HA TEPEHAX
MOCTPAASHCHKUX PecITyOIlik He MOXKHA BBa)KAaTH BHPi-
LIEHOIO Mpo0JIeMy BUSHAYEHHS CTaTyCy MPE3UACHTA SIK
IJIaBH JICP’KaBH, KA B PEANBHOCT] CIIPUYNHSE BUHUK-
HEHHS [IJIOTO Py CKIQJHUX TEOPETUYHHX 1 TPaKTUY-
HUX CylepeyHoCTeH y (pyHKLUIOHYBaHHI CUCTEMH JIep-
skaBHOT Bitau [ 1]. CripaBi, sik B YKpaiHi, TaK 1 B iHIIAX
KpaiHax, 1[0 BUHUKJIH Ha TpocTopi komuiHbsoro CPCP,
Mocaia Npe3uIeHTa BUSBUIIACH OJHIEI0 3 KIIIOUOBUX HE

JIMIIIe B CUCTEMI ITyOJIiYHOT BiIaiu, alie i y mporieci 3a-
POBAHKEHHS IEMOKPATUYHUX MIEPETBOPCHD. SHAYHOIO
MipOIO II€ 3yMOBIIOBAJIOCH KOHIIEHTPAIIEI0 TIIaBaAMH
MOCTPAASHCHKUX JIEP)KaB 3HAYHOTO YUCIIAa MTOBHOBA-
*eHb (Y TOMY YUCIi i TUCKPELUiIHHOTO XapakTepy), sAKi
OyJIH MOKJIMKaHI 3a0€3MEYUTH IIIBUIKI TEMITH IEMOKpa-
TH3aIlii Ta IPUCKOPEHOTO pehOopMyBaHHS EKOHOMIYHOT,
MOJIITUYHOI, colianbHOI Ta iHIKX chep CyCHiIbHOTO
JKUTTS. YTIM Hapasi aenani OiIbIl aKTyalbHUM Ta 3Ha-
YUMHM CTa€ 3’SCYBaHHS TOTO, HACKIJIIBKM 3a3Ha4YeHI
MOJIEINI «ITOCUJICHHS» MPE3NCHTCHKOI BIaAH BiAMOBI-
JAIOTh HOBUM pealisiM, sIKi BXKEe He MOJKHA OIUCYBaTH
MOHATTSMH «IIOYATKOBOT JIeMOKpaTH3ariin abo «dop-
MYBaHHS TPAH3UTUBHOI AeMOKpaTii». [Ipu mpomy mms
VYkpainu 3a3HaueHa mpobiieMa Mae BUHSITKOBE 3HAUCH-
HS ¥ 3 OISy Ha Te, 0 OAHIEI0 3 IUIeH MOJITHIHOT
pedopmu 2004 i 2014 pp. 1 BiANOBIIHOTO BHECEHHS
3miH 10 KoHcTutymii Ykpainu OyB came mepepo3moin
MMOBHOB&)XCHb Y CUCTEMI B3a€MO/IiT «IIPE3UICHT — Map-
JAMEHT — yPsii», IKUN CYNPOBOIKYBABCS 3BYKECHHSIM
MIPE3UICHTCHKUX IIOBHOBAKEHD Y YACTHUHI HOTO BIUIHBY
SIK Ha 3aKOHO/IaBUY, TAaK 1 Ha BUKOHABYY T1JIKU JIepKaB-
Hoi Biajgu. [lo-npyre, He MOXKHA HE BiIMITUTH TOTO, 110
ICHYBaHHS «CHJIbHOI» MPE3UACHTCHKOI BIIAIH aKTyai-
3y€ MUTAaHHS IEPEOCMHUCIICHHS 200 YTOUHCHHS KJIACHU-
HOT TPUWICHHOI MOJeNi TOIiy JAep>KaBHOI BIaAu Ha
BIATIOBIHI TUIKK (BUKOHABYA, 3aKOHO/ABYA 1 CyJI0Ba
Braja). Cepell BITYM3HAHUX KOHCTUTYIIOHANIICTIB HA
110 pobnemy 3BepraB yBary @. Bypuak, sikuii cTosiB
Ha ITO3HIIAX TOMOBHEHHS KJIIACHYHOI MOJENI MOHAH-
MEHIIIE € OJHICI0 T1IKOIO BIIAJH, SIKOIO BiH HAa3HBaB
npe3uieHTchbKy Biany [2]. Ha ne x 3Beprae yBary
B. CkpunHriox, sika muiie, o B peasbHOCTI MpodiemMa
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MOJIATAE HABITh HE CTUIBKW y BU3HAYCHHI 00CSTY TOB-
HOBQ)XCHb IJIaBH JIEPKABH, CKINBKU Y «(PaKTHIHOMY
CTBOPEHHI y 3arajibHiii CUCTEMI JIepKaBHOI Bl HOBO1
T1JIKH, 10, 3pEIITOI0, BUMarae JJOKOPiHHOT IepeOy10BH
BCi€1 CHCTEMU CTPUMYBaHb 1 IPOTHUBAT ITPH MOALTI ACp-
»kaBHOT Bagau» [3]. 1o peui, 3a3HayeHe MUTaHHS, KPIM
CBOTO TCOPETHIHO-HAYKOBOTO BUMIpY, Ma€ i CyTO Tpax-
THYHI eKCIUTIKaIii, ajke Hapas3i 3akpimnjieHa 4acTH-
HOto 1 cT. 6 Konctutyii Ykpainu HOpMa npo TpH CIKH
BJAaIW HE DA€ 3MOTH YiTKO BCTAHOBHUTH, ¥ IKUX Came
BiJHOCHHAX nepeOyBae MPEe3uACHT 3 BUKOHABYOIO TiJI-
Ko10 Bitaau. Ha npobnemMaTuuHicTb 1i€1 KOHCTUTYLIHHOT
(dbopMysIH B YKpaiHCBKUX peaisx HapHUKIHI[I MUHYJIO-
ro CTOMITTS 3BepTanu yBary M. LBik Ta . IIportok [4].
OueBUHO, 11O 3a3HaUCHA MPoOIEeMa Mae 3HAUTH CBOIO
BIJIMIOBIJIb Y MTPOIIECi KOHCTUTYIIIHOT MOJIEpHi3allii, o
JTIO3BOJIMTH HE JIMIIE HAJAaTU OUTBIIOI KOHCTUTYILIHHO-
MpaBoOBO1 BU3HaYeHOCTI cTarycy [Ipesunenta Ykpainu,
aje i yoesrneuyBaTuMme KpaiHy BiJl HMOBIpHUX JiepKaB-
HO-TIPABOBUX KOH(IIKTIB Ta HPOTHUCTOSHB Mi’K BUIIUMHU
opraHamu Jiep>kaBHoi Biajau. [lo-Tpete, ToBopsYH Mpo
poub IIpe3uaeHra YkpaiHu y KOHCTHTYI[IHHOMY TIPO-
IIECi, CJIiJ] 3BEPHYTH YBary Ha Te, 110 i IHCTUTYT € He
TUIBKK 00’ €KTOM KOHCTHTYLIMHOI MOAepHi3alii, ane
W aKTHUBHHM CYy0’€KTOM TIpoIiecy peopMyBaHHS YUH-
Hoi Koncrutynii Ykpaiau. 3okpema, came Ilpesnaent
‘YkpaiHu BUCTYNHB OTHUM 3 TOJIOBHHX 1HII[IaTOPiB yTBO-
PEeHHS Ta YYaCHUKIB JisuibHOCTI KOHCTHTYIIIIHOT KOMi-
cii, sika, BIacHe, i MOKIMKaHA PO3POOUTH KOHKPETHI
MIPOIO3MUIIT 1010 BHECEHHS 3MiH 1 10N0BHEHb 10 KoH-
ctutyii Ykpainu abo x po3poOkH ii HOBOI pejakiiii.
3a3HaueHa aKTUBHICTD IVIABU JICP>KaBH YACTO CTA€E TIPE-
METOM KPUTUKH (0COOIUBO MPEJCTAaBHUKAMHU MOJIITHY-
HOT OIMO3HMIIiT 200 OMO3HIIIIHO HaJAIITOBAHUX FOPHC-
TiB), IO aKTyali3ye mMpobieMy BH3HAYCHHS 3acaf,
MMOBHOBaXXEHb Ta MEX y4acTi [VIaBH AepKaBH y KOHCTH-
TyIIHHOMY MpoIieci cydacHoi YKpaiHu.

SIK Takuii IHCTUTYT IJIABH JICPKAaBU yCTAJICHO Bifi-
rpaBaB BaXIIUBY POJIb y JI€PKaBHO-IIPABOBOMY Ta KOH-
CTUTYLIHHOMY PO3BUTKOBI YKpaiHH MOYMHAIOYH IIIE
3 KHS31BChKOT 100U Ta 4aciB ko3auduHu. [Ipu nipomy
3aCIyrOBYIOTh Ha yBary i KOHCTHTYIiHHI MPOEKTHU TO-
gaTky XX cT. 30kpema, nmpoektoMm Ypsgooi Komicii
3 po3poOku Koncrutynii Yipaincekoi [epxasu (OCHOB-
Huit lepxaBuuii 3akon Y HP) nepenbauanocs, mio riasa
Jep’KaBH € OJHOYACHO U TIIaBOI0 BUKOHABUOI BIIAIH.
Po3nin 5 3a3Ha4eHOr0 MPOEKTY MependavyaB JOBOJII M-
POKIi MOBHOBa)XKEHHSI IVIaBH JAEPIKaBHU, SIKUI OCTaBaB HE
TUTBPKH TJIaBOIO BUKOHABUOI BJIaJH, ajiec i BUKOHYBAaB
(YHKIIIIO «BHIIOTO JOIIIITY 32 3aKOHHICTIO YPSITyBaHHSD)
[5]. Tak camo BapTye Ha 3raaky i npoekt Koncturymit
YHP O. EiixenpmaHa, SKMM TaKOXK 1epea0adanoch BBe-
nenns nocanu denepansHo-nepxxasHoro lomosu. [Ipu
upoMy cam O. EiixenbMaH nponoHyBaB BUBHAUYUTH KOH-
CTHTYLIHHO-TIPABOBHUH CTaTyC IVIABH JCP)KABH B TAKUIH

crnioci0: «DeaepaabHO-AepKaBHUM [010Ba € 3BepXHii
oprad Buxonasuoi Brnann y BchoMy IUBITEHOMY 1 Bifi-
CBKOBOMY ympaBiiHHI» [5]. BogHouac y maparpadi 96
3raIaHOTO TPOEKTY OyJIO TOBOJII JOKJIATHO BUKJIACHO
(hyHKIIT TIIaBH JepKaBH, JI0 KX, 30KpeMa, MPOTIOHY-
BaJIOCh BiJTHECTH: BEPXOBHUI HAIIAJ 32 CUCTEMOIO Bild-
CHKOBOTO 1 IUBUTBHOTO YIIPaBIIHHS; 3a0€3IICUeHHS 3a-
KOHHOCTI Ta e(peKTUBHOCTI (PyHKIIOHYBAaHHS CHCTEMH
JIEP)KAaBHOTO YMpaBIiHH; 3a0€3MeYeHHs] BHY TPILIHBOT
1 30BHIIIHBO1 OE3TEKH JCPIKABH; PH3HAYCHHS BEPXOB-
HUX PEBi3iil 3a MisSUTBHICTIO UBUIBHUX Ta BICHKOBUX
VIPaBIIHCHKUX YCTAHOB; 3aTBEP/KCHHS IUBUTFHUX Ta
BIMICHKOBHX YPSIIOBIIIB; MiJIITMCAHHS BiJl IMCHI JIep)KaBH
MDKHApOIHUX JIOTOBOPIB; OTOJIOIICHHS BiJ iMEHi Jep-
JKaBU BiliHU Ta YKJIaJlaHHS MUPY; [IPEICTaBHUIITBO Jep-
YKaBH y 30BHIIIHIX 3HOCHHAX; 3aTBEPIXKCHHS Ha[3BIYali-
HUX BUJIATKIB, 1110 HE BHECEHI JI0 OIOKETY, TOIO. 3Bic-
HO, JKOJICH 3 IIMX MPOEKTIB TaK i He OyJI0 peaizoBaHo,
aJie BOHM BCE OJTHO 3aCBIAUYIOTh Ty HE3aIlepPEUHy yBary,
Ky TPUAUBUIA IHCTUTYTY TJIaBH JeP’KaBU TOTOYACHI
IOPUCTH, SIKi MPAIlOBAJIN B rajy3i KOHCTUTYI[IHHOTO
paBa, 30KpeMa — HaJl po3poOKor0 IPOeKTiB HOBO1 KoH-
CTHUTYIIII.

Ha mouartky 90-x pp. XX cT. pa3oM i3 IOCTYMOBOIO
JIEeMOKPaTU3aIli€I0 CUCTEMH JIEPIKaBHOI BIIAIH Ipooie-
Ma BH3HAYCHHS CTATyCy INIaBU aKTyajli3yBajach 3HOBY.
Tax, 5 nunusa 1991 p. Oyno nmpuitasaro 3akon YPCP
«IIpo 3acnyBaHHs nocta [lpesuaenta YkpaiHCbKOL
PCP i BHeceHHsI 3MiH Ta JOMOBHEHb 10 KoHCTUTYIIIT
(OcnoBHoro 3akony) Ykpaincekoi PCPy, a Takox 3a-
xouu «I1Ipo Ilpesnnenta Ykpaincekoi PCP» i «Ilpo Bu-
6opu [Ipesunenrta Ykpaincekoi PCPy». Sk 3a3nauarorh
O. Cosrups ta H. lllyknina, npuitHATTIO IUX 3aKOHIB
repenyBajgo BHECCHHsI BIAMOBIIHUX 3MiH 1 JIOIOBHEHb
JI0 YuHHOI Ha Tol yac KoHCTHTYIT, Y pe3ysbTaTi uoro
1 rpyans 1991 p. BinOynucs Bubopu npesuaeHTa, mia
gac SKUX yrepuie B ictopii YKkpaiHu Ha KOHCTUTYIIH-
Hill OCHOBI NUISXOM MPSIMHUX BHOOPiB Oyno oOpaHO
[Ipesuaenta Ykpainu [6]. He menm penbedHO poiib
IHCTHTYTY IJIaBH ACPIKaBH IPOSBHIACH Y MIPOIIEC] PO3-
po6ku Koncrutymii Ykpaiau 1996 p. 3okpema, ojuH i3
po3poOHuKiB nmpoekTy HOBOi Koncturyii JI. KO3bK0B,
XapaKTepU3YIOYH KOHCTUTYLIHHO-IPaBOBUHU CTaTyC
Mpe3uJIcHTa, MMcaB: « BUKoHaBYa Bllaja 3MIHCHIOETHCS
[Ipesunentom, Bine-IIpesunentom, Kadinetom Mi-
HICTpIB 1 Jep)KaBHOIO aaMiHicTpamieto. [Ipe3uaeHt
€ TJIaBOIO JICP’KaBH 1 INIaBOKO BHKOHABYOI Biiajid. BiH
MiJIUCY€ 3aKOHU 1 Mae MPaBo BiAKJIAJaNbHOTO BETO.
Moro mOBHOBaXEHHS 0OMEKYIOTh (YHKI[IIMH BHKO-
HaByoi Braau. KoHCTHTYIIis Mae 3a00pOHSITH OyIb-sKi
(dhopmu oro Tucky Ha [lapnament» [7]. @akTU4yHO 1A
mo3uilist Oyna BimoOpaskeHa B HOpMax CT. 175 mpoekty
1992 p., a ct. 178 BU3HaUMIIA JOBOJII IUPOKHH MIEPEITiK
noBHOBaKeHb [Ipe3uaenTa Ykpainu, 10 SKUX Hajexa-
JH TaKi: rapaHTyBaHHs 3a0e3IeUeHHs MpaB i cBOOO
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KOHIENTYAJBHI MUTAHHS TEOPIT ITPABA

TpOMaJsH, Aep>KaBHOI HE3aJEKHOCTI, TOTPUMAHHS
i BukoHaHHs1 KOHCTHTYIIT Ta 3aKOHIB; MPEICTABICHHS
VYkpainu y MDKHApPOIHUX BiTHOCHHAX; BHECCHHS MPO-
eKTy JIep>KaBHOTO OIOJKETY; 3/MIHCHEHHS yIPaBIiHHS
JIep’)KaBHUM MaifHOM y nepea0aueHnx 3aKOHOM BHUIIa]I-
Kax; KepIBHUIITBO BUKOHABYOIO BJIAJIOF0; BU3HAYCHHSI
HampsIMiB BUKOHABYO1 JisutbHOCTI KabineTy MiHicTpiB
VYkpainu; npu3HaueHHs Ta 3BUIBHEHHS 3 MOCaJ] MiHi-
CTpiB Ta MOCaJ0BUX OCI0 BUKOHABUOI BIaJM; IpHU3HA-
YeHHS Ta 3BUILHEHHS 3 [10Ca] FOJIiB 00JIACHUX 1 MICHKHUX
yIpaB; KepiBHUIITBO 31 ICHEHHSIM 30BHIIIHBOI MO-
JNITUKY; TPUAHITTS PIlICHHS PO OTOJIONICHHS CTa-
Hy BiliHW Ta BHKOpucTaHHs 30poiHux Cuil YkpaiHu;
3AIHCHEHHS TOMUIIYBAaHHS 0Ci0, 3aCyKCHUX CyJaMH
Ykpainu; ckacyBaHHA aKTiB MiHICTPiB, KepiBHHUKIB iH-
IIUX [EHTPAJIBHUX 1 MICIIEBUX OpraHiB BUKOHABUOi
BJIa/IM y pa3i ix HeBiAmoBigHOCTI KoHCcTHTYIT, 3aK0OHaM
Vkpainu, ykazam [Ipe3uaenrta Ykpainu Toiro. 3romom
craryc [IpesnnenTa Ykpainu sk IJ1aBU JeprKaBy 1 IJa-
BH JIep’)KaBHOI BUKOHABUOI Biiaju Oysio BimoOpa)keHo
y Koncruryniitnomy Jlorosopi (ct. 19), sxuii, 3a cio-
Bamu A. KpycsiH, cTaB akToM, 32 CBO€IO IOPHUINYHOIO
cumnolo npupiBHsIHUM 10 KoHctuTynii i oqHOo9acHO
BXKJIMBOIO YaCTHMHOIO HOBITHHOTO KOHCTUTYLIHHOTO
npornecy B YkpaiHi [8]. SIk BiJIOMO, B OCTaTOYHOMY
BapiaHTi MOJIOKECHHS MPO T€, IO MPE3UICHT OUYOIIIOE
BHUKOHaBUY BJIa/ly, HE MMOTPANUiIo A0 TekcTy KoHcrury-
ii 1996 p. Tak, y npoekti Korcturtymii Ykpainu, skuii
OyB miarorosnenuii Po6ovoro rpymnoro Korncruryniinoi
koMicii Ykpainu B penakuii Big 15 aucronama 1995 p.,
crarTs 103 MicTHIa HACTYIHI TIOJIOKEHHS: a) MpPe3H-
JICHT € IIaBOIO JAeprKaBH; 0) MPE3UACHT € TapaHTOM
JIEP’)KaBHOTO CYyBEpPEHITETY, TEPUTOPIaIbHOT LITICHOCTI
VYkpainu, nonaepxanus KoHctutymii 1 3a0e3medeHHs
TPOMAISTHCHKOI 3J1aTO/IN Y CYCIITIBCTBi; B) MPE3UACHT
3a0e3neuye y3roKeHiCTh y AisJIbHOCTI OpraHiB Jep-
’KaBHOI BIIJH, iX B3a€MOJIIO 3 OPTaHAMH MIiCI[EBOTO
caMoBpsLyBaHHs [9]. YTiM cama Jorika KOHCTHTYIIiH-
HOTO Tpouecy cepeauHu 90-x pp. MUHYJIOTO CTONITTS
MIEPEKOHJIMBO JOBEINA, 0 caMe IHCTUTYT Mpe3uIeHTa,
a TaKOXK BU3HAYCHHS KOHCTHTYIIIHHO-TIPABOBOTO CTaTy-
Cy IIbOTO OpraHy JepXaBHOI BIIaAX BUKIMKAJIN OCHOBHI
CYIIEpPEUKH IOPHCTIB, SIKi BBaYKAJIH PO3B’SI3aHHS IIHOTO
3aBJIaHHS OJHHMM 3 TOJIOBHUX 3aBJaHb po3poOku Kon-
cTutyuii Ta GOopMyBaHHS Takoi CUCTEMHU JeprKaBHOI
BIIaJU, ska O 3a0e3reuniia MBHIKY JSMOKPATH3AIII0
VYkpainu, 301IblIeHHS i1 €KOHOMIYHOTO MOTEHITIaNy,
nornubIeHHs 1 NpakTUYHe 3a0e3MeueHHs] MPUHLH-
IiB NMPaBoOBOi 1 comiaibHOI nepkapu. lllonpasaa, aHi
y 1996, aniy 2004 p. B Texcti Koncrurymii, sik 3a3Hauae
O. IletpumuH, Tak i He Oyno «Oe3mocepeHbO 3a3Ha-
YEeHO, KO0 CaMe — MPE3UICHTCHKO-TTapIaMEHTCHKOIO
M [apiIaMeHTCHKO-TIPE3UICHTCHKOI0 — PECITYOIIiKOT0
Mae ctatu Ykpaina» [10]. 3BicHo, caM axT HasiBHOC-
T1 4ITKOi KOHCTUTYIiIHHOT HOpMH, siKa O BU3HaAYaIa

(dhopmy Jep>kaBHOTO MpaBIiHHSA B YKpaiHi, HE MOXKE
CIIPUWMATHUCH SIK IEBHA METa PO3BUTKY IHCTHUTYTY
[JIaBU JIepP>KaBH i OJTHOYACHO SIK OJIHE i3 3aBlaHb KOH-
CTHTYIIHHOT MOJepHi3amii. ¥ peadbHOCTI HaeThcs
JIMIIE IIPO T€, 1110 PO3BUTOK YKPATHCHKOI AepikKaBU Ma€
CYyIpPOBOKYBAaTUCH PO3POOKOIO 1 3alIPOBAIKEHHAM
MPOo30POi 1 3p03yMiJI0l KOHCTUTYIIHHO-TIPABOBOT MO-
JIeJTi IepKaBHOT BT, B sIKiii OM piBEHb TOBHOBaXXCHb
KOHKPETHO B3sTHUX OpPraHiB Iep>KaBHOI BIAIU BiaIoO-
BiJIaB PIBHIO BiJIMOBIATBHOCTI 3 CTAH CIPAaB y Til UM
inmii chepi. HeBumankoso, mo 0gHI€I0 3 OCHOBHUX
MiJICTaB JUIsl KPUTUKH MoyiTHuHOI pedpopmu 2004 p.
Ta noBepHeHHs 10 Koucrutyuii 2004 p. B 2014 p.
cTaB He caM (DaKT 3ampoBaKCHHS MapJIaMeHTChKO-
Mpe3UuIeHTChKOI (OpPMU MpaBIiHHSA, a T1 YUCIECHHI
«HEJIOTIYHI TOJIOKEHHS» Ta «IUCKYCIHHI MOMEHTHY,
npo siki e A. bepesa [11].

Boanouac npo6iemMa KOHCTUTYLIHHO-IPaBOBOTO
BH3HAYCHHS CTaTyCy IVIaBH JICP>KaBHU TICHO ITOB’si3aHa
3 HOHATTAM «IOPHIUKO-(PAKTUIHOT KOHCTPYKIi] IIaBH
JEPKaBUY», sIKa BPAXOBY€ HE TUIBKU IOPHIUYHI HOP-
MH, ajie i peaibHi ((pakTUYHI) TOBHOBAXXCHHSI IIaBH
JIepKaBH Ta WOTO poJib Y (DYHKIIIOHYBaHHI CUCTEMH
nepxasHoi Braau [12]. Cepen BiTUM3HSAHUX (haXiBLiB
npo e nume B. CyxoHoc, sSIKUW XapakTepHu3ye cre-
nudiky cucTeMu peciyOiKaHChKOTO MpaBJIiHHS, Ha-
TOJIONIY€E Ha TOMY, 1[0 IPUHLIUIIOBUM MOMEHTOM € T€,
B KU CHIOCIO peai3yroThCs BJIaHI MOBHOBAKCHHS
IJIaBH JIEP’KaBU B KOHTEKCTI HOTO B3a€MOJIT 3 ypsIOM
Ta BUIIMMU MPEACTABHUILKAMEI OPTaHAMU JEPKABHOL
Biany [13]. 3 uporo momisiay HEOOXiAHO BH3HATH, IO
MPAKTHYHO y BCiX 0€3 BUHSTKY MOCTPAJITHCHKUX pecITyO-
JiKax iHCTUTYT IIaBU JICP>KaBU BiAIrpaB OAHY 3 TOJIOB-
HUX pOJIel K y IpoLeci BUBHAYCHHS 3arallbHOTO KYpCy
JIep’KaBHOI MOJIITHKY (1 30BHIIIHBOI, 1 BHYTPINIHBOT),
Tak y (QyHKIIOHYBaHHI My0OaiuHOI BIagu B nizomy. o
pedi, MepeKOHIMBUM CBITYCHHSM POJIi IIbOTO IHCTHUTY-
Ty Ui YKpaiH! MOXXYTh BHCTYIHTH HOIii CEpEINHH
90-x pp., KOIM mpoiiec po3poOku i npuitHATT KoHcTH-
Tynii YKpaiHu CylpOBOKYBABCS IMOCTIHHUMU CyIIe-
peyYKamH 1110710 BUOOPY Ti€l 4M 1HIOT POPMU MpaBITiHHS,
sKi, y CBOIO Uepry, OyJIH MOKJIMKaHi 3’ ICyBaTH TOJIOBHUM
YIHOM XapakKTep CIiBBIAHOIICHHS MK IMapIaMeHTOM
Ta TJIaBOIO JiepkaBu. Y cdepi HayKOBO-TCOPETUIHUX
KOHCTUTYIIIHO-TIPaBOBUX JIOCIIXKEHb 1IeH TpolLiec Mpo-
XOJIMB TTapajieIbHO 3 HAMATraHHSAM YiTKOTO BH3HAYCHHS
HAaJIC)KHOCTI 1HCTUTYTY MPE3HJICHTA J0 Ti€l UM 1HIIOT
TUIKK AepkaBHOI Binagu. Hampukiiaz, Takuii BU3HAHHMA
BITUM3HSHUHN (paxiBelb y rajgy3i KOHCTUTYLIHHOTO Ta
aJIMiHICTPAaTUBHOTO TIpaBa, sik B. ABep’sSHOB, JIOBOJIMB,
10 KOMITETEHIIWHO TPE3UICHT HAJIS)KUTh caMe JI0 BH-
KOHABYOI T'JIKK BIIAJIU, IO JO3BOJIIO HOMY OOIPYHTY-
BaTH IOJIOKEHHS PO HASBHICTh B YKpaiHi crienudigaHoi
MOJIe]li BUKOHABYOi BIaJH, SKa OMUCYBajach HUM SK
«yIpaBIiHCbKA MOAETH CKIATHOTO IEHTPY». SIK micaB
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3a3HaYCHUH JOCIITHUK: «CHenu(iuHICTh TaHOi Moei
BHMKOHABYOI BJIaU B TOMY, LIO... YPAI BXOAUTh 10 HET
came K OKpeMa, CaMOCTiiHa CTPYKTypHa JIAHKa CUCTEMH
OprasiB, a IPe3uJICHT — Jinlie QyHKIIOHAIBHO, Yepe3
MIEBHUI 00CAT CBOIX MOBHOBAXKCHB Yy Chepi BUKOHABUO]
Bnaaun» [14]. Ho uiei x nymxu npucrae B. Illamosan,
SIKHH MTHTIE: «peaii cBia4ark, mo [IpesuneHt Ykpainu
€ KJIFOYOBOKO CKIIQJIOBOKO KOHCTUTYIIITHO BCTaHOBIICHOT
CHUCTEMHU BUKOHABYOI BJIAJHU... XapaKTep HOro KomIie-
TEHIIHHUX 3B’s13kiB 3 Kabinetom MiHicTpiB YkpaiHu,
“HOCHJICHUN” MMPAKTUKOIO 11034 iX KOHCTUTYIIIHHUM BHU-
3HAYEHHSM, YHAOUHIOE TaKy poiib [Ipe3unenta Ykpainm»
[15]. Pedpopma 2004 p. Ta momii 2014 p. aeiro 3MiHWIA
neit craryc [Ipesunenta YkpaiHu B 4aCTHHI 3BYKCHHS
HOro MOBHOBaXKEeHb Y cpepi BAKOHABYOI BIIAJIH, a TAKOXK
MIEPETBOPEHHSI I[bOTO IHCTHTYTY Ha BITHOCHO CAMOCTIH-
Hy TinKy Bragu [16]. YTiM HEMOCTiIOBHICTE Ta He3a-
BEpLICHICTH i€l peopMu Masia AJsi PO3BUTKY IHCTUTYTY
MIPE3UACHTCTBA B YKpaiHi HE CTUTHKH MIO3UTHBHI, CKIJTbKH
HeratuBHI Hacmiaky. L{i HeraruHi Hacmiaku B. [Toropin-
ko Ta B. ®enopeHKo onucyBaiy MOHIATTIMH «HEBUIIPAB-
JIaHOT TIOJITHYHOT KOHKYPEHIIT MIX IIaBOKO JICPXKaBH,
YPSAAOM 1 TapIaMEHTOM» Ta «IAyajli3My BUKOHABYO1 BlIa-
i [17]. YTiM 3a3Ha4€HMI KOHCTUTYLIHHUIA TOCB1] Ma€e
000B’SI3KOBO BPaXxOBYBAaTHCh y MIPOIIEC] TPUBAIOUOT HIHI
KOHCTUTYIIMHOT MOJIepHi3allii, OCKUIBKH OJTHUM 13 3a-
BJIaHb KOHCTUTYLIIHOTO MpoLeCy € HEe MPOCTO MOIIYK
HOBHX MOJIeJIeH opraHi3ailii i (pyHKI[IOHYBaHHS CHCTEMH
Jiep>KaBHOI BIaJIM, ajle i ypaxyBaHHS THX MpoOJeM i mo-
MUJIOK, SIKI JTaBaJUCh B3HAKHU B XOJIi IMOMEPETHIX CIIPOO
BHECEHHS 3MiH 1 JIOTTOBHEHB 10 KoHctuTynii Ykpainu.
OTxe, XapakTepu3yIoun crienniky GpyHKIIOHyBaH-
H$ Ta peajbHUN KOHCTUTYLIHHO-TIpaBoBHii cTaryc [Ipe-
3uJIeHTa YKpaiHW, CJiI BU3HATH SK Y KOHCTHTYIIHHIH
ictopii He3zanexkHOT YKpaiHH, Tak i cboronaHi BiH OyB
1 3QJIMIIAETHCS OJIHUM 3 HAWBIUIMBOBINIMX IHCTUTYTIB
neprkaBHoro yrpasiiaas [18]. 3rigao 3 KoHcTHTyIIi€0
VYKpaiHH BiH € TIIaBOI0 YKPATHCHKOI IepKaBHU, TapaHTOM
JIEP’KAaBHOTO CyBEpEHITeTy, TePUTOPIalibHOI 11JIICHOCTI
VYkpainu, nonepxkanns Konctutyii Ykpainu, nmpas i cBo-
0oy monuHM 1 TpoMaisHIHA. OTHAK TPOTATOM TPaKTHY-
HO BCHOT'O MEPioay HEe3aJeKHOTO J1ePKABOTBOPEHHS
iHcTUTYT [Ipesunenta YkpaiHu He MaB BiJlITOBITHOTO
3aKOHOJIAaBYOTO PETYITFOBAHHSA, OCKLUIbKH 3aKOH YKpaiH-
cpkoi PCP «Ilpo Ilpesunentra Ykpaincbkoi PCP»
Ne 1295-X11 Bix 5 mumast 1991 p. Bxe naBHO 3acTapiB
1 MOpaJbHO, 1 FOPUINYIHO, 1 TexHIYHO. CrpoOH MpUHHSAT-
TS OKPEMHUX 3aKOHIB, sIKi O perysroBaid MeBHI aCeKTH
HaOyTTS Ta MPUIHHEHHS MOBHOBaXXCHH [Ipe3umenra
VYkpainu i HOro IisUTbHOCTI, HE TIPU3BOIFIIH JI0 TO3UTHB-
HOTO pe3ynbrary. PakTHYHO 32 POKH HE3aJekKHOCTI
VYkpainu Oyno npuitHsaTo nuine 3akoH Ykpainu «IIpo
Bubopu [Ipesunenra Ykpainmy, akuii He OyB cTaOUTEHUM
1 3MiHIOBaBcs i koxHI BuOopu Ilpesunenta Ykpainu.
3 oMy Ha Iie MapalelbHO 3 PO3POOKOI0 IO THYHOT

pedopmu 2004 p. okpeMi BITUM3HSHI HAYKOBII OOTpyH-
TOBYBAJIN JIONUIBHICTh IPUAHSATTS CIEIiaIbHOTO 3aKO0-
HOJIABUOTO aKTa, SIKKH OM peryaroBaB MUTAaHHS (QyHKI-
OHyBaHHS 1HCTUTYTY [Ipesunenta Ykpainu. 3a3HaveHi
MIPOTIO3HIIii BUIAFOTHCS IIIJIKOM CITYIITHUMH 1 Y KOHTEKCTI
KOHCTUTYLIHHOT MoaepHizauii. CripaBai, Hapa3i Buaa-
€THbCS HEOOX1THUM HE JIHIIE 3araibHe KOHCTUTYIlIIHE
BU3HAUCHHsI MicIiA i cTatycy [Ipesunenra Ykpainu B KOH-
CTUTYLIHHIN Mozeni opraHizauii i (GyHKIIOHyBaHHS Aep-
YKaBHOI BIIAJIH, aJie i po3poOKa TUX HOPM, sIKi O MOIIH
KOHKPETHU3YBaTH CTaTyc i moBHOBaxkeHHs [Ipe3naenra
VYkpaiHu y crienialbHOMY 3aKOHi.

Ha nHamry mymky, meil nuisx Mae peaji3oByBaTHUCh
HacamIiepe] yepes OUTBIII YiTKe 3aKOHO/IaBUE BU3HAYCH-
Hs IOBHOBaXkeHb [Ipesunenta Ykpainu mono Tppox ri-
JIOK JIep>KaBHOT BIIa M.

3p0o3yMiio, O YK HE HAWOUIBII CKIAJHUM OYyI0
1 3QJIMIIAE€THCS MMTAHHS MTPABOBOTO PETYJIIOBAaHHS B3a-
€MOIIT Ipe3uICHTA 3 TapIaMEeHTOM. BifmoBiak Ha HHOTO
HEMOXKJIMBA 11033 KOHIENTYaIbHUM 3 SICYBaHHAM Ti€i
(hopMu IepKaBHOTO MPABIiHHS, sIKa € HAWOIBII ONTH-
MaJIbHOIO JUTsl YKpainu. Ajpke, sik moBonuTh B. CyxoHoc,
KOHCTHUTYIIHHO-TIPABOBHH CTaTyC IVIaBH JIepKaBH 1 hop-
Ma TpaBIIiHHSA € TICHO B3a€MOIIOB SI3aHUMH 1 pO3B’I3aHHSA
Oy/Ib-5IKOTO 3 ITUX MATaHb HEMOXKIIMBE 11032 KOHTEKCTOM
iHmroro [19]. V npoMy ceHci HalOUIBIT ONTUMATBHAM
BHUJIA€ThCA 30epexkeHHs 3akpimienoi Koncruryuiero
VYkpaiHnu Mozeni mapiIaMeHTChKO-TIPE3UIEHTCHKOI pec-
My OJTiKH.

BucHoBk#. TakuM 4YMHOM, y3arajibHIOIOUH PE3Yilb-
TaTH IPOBEJCHOTO JOCIIHKEHHS, MOKEMO C(HOPMYITIO-
BaTH TakKi BUCHOBKH. [lo-miepiie, olHUM i3 BU3HAYAIb-
HUX HamlpsIMiB KOHCTUTYILIHHOI MoAepHi3auii B Ykpaini
Ma€ CTaTH BIOCKOHAJICHHS IHCTUTYTY IVIABH JCpPIKaBH
B YaCTHHI O1JIBII YiTKOTO KOHCTHTYI[IHHO-TIPABOBOTO
BU3HAYCHHS MOTO CTaTyCy, a TAKOXK ()OPMYBaHHS HOBUX
MEXaHi3MIB 1 rapaHTii HOro B3aeMOIil 3 IHITUMH Opra-
HaMH Jep)KaBHOI BIagu. 3 [[FOTO MOIJISAY BHIAETHCS
JOLITBHUM BHECEHHS 10 TeKcTy Konctutynii Ykpainu
BIIMOBITHUX CTATEH, sIKi O BPETyJIFOBaJI TOBHOBAKCH-
Ha Ta ¢yHK1ii [Ipesunentra Ykpainu B nporieci Horo
B32€MO/II1 3 OpraHaMM 3aKOHOJaBYO01, BUKOHABYOI 1 CY-
noBoi Buaau. [lo-npyre, BaXINBAM KPOKOM KOHCTUTY-
IHHOTO BU3HAYCHHS CTATYCY IJIaBH JICPIKABH € 3aKpill-
JICHHS OCHOBHMX NMPUHIIUIIB, SKUMU BiH KEPYETHCS
y cBOTH AisutbHOCTI. Ha TymMKy aBTOpa, 10 HUX MAKOTh
OyTH BiJHECEHI NMPUHIUITN: BEPXOBCHCTBA MpaBa; 3a-
KOHHOCTI Ta BepxoBeHcTBa KoHCTUTyNil Ta 3aKOHIB
VYKpaiHu HaJ| IHITAMH HOPMaTUBHO-ITPAaBOBUMHE aKTaMH;
JIEMOKPATHYHOCTI; TYMaHHOCTI Ta MPIOPUTETY MpaB
1 cBOOO. JIFOJIMHY 1 TPOMaASIHUHA;, MOy Jep>KaBHOI
BJIaJIM HAa 3aKOHOAABYY, BUKOHABYY Ta CYIOBY; II€PCO-
HaJIBHOT BIIMOBIAILHOCTI 32 IPUHHATI PIIICHHS; TJIAC-
HocTi. Bognouac 3a IIpesunentom Mae OyTH 30epexeHo
CTaTyc TapaHTa Iep>KaBHOTO CYBEPEHITETY, TEPUTOPI-
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anpHOT IiTicHOCT1 YKpainu, noaepkanus KoncTutyii
Ykpainu, npas i cBOOOJ TIOAWHHU 1 TpomansHuHa. Ilo-
TPETe, BUAAETHCS AOLLIBHUM 30€pEeKEHHS 1110401 IIPO-
HeypH YCYHEHHs TTIaBH ISPKABHU B TIOPSAKY IMITIIMEH-
Ty, KOJIM CIIPaBa Mpo iMIIUMEHT PO3CIiAYETHCS CIICIIi-
aJbHUM IapIaMEHTChKUM OPTraHoOM (CHeniaJbHOIO
THMYaCOBOIO CITITUO0 KOMICi€T0), a yeyHeHHs [Ipe3u-
JICHTa YKpaiH{ IUITXOM IMITIIMEHTY MOXIIUBE JIMIIIE 32
pimennsm Bepxosnoi Pagu Yipainu (ct. 111 Koncru-
tynii Ykpaiau). To6To mponenypa immiumenty Ilpe-
3UJCHTA YKpaiHNM Mae 3aJuIIaTHCh BUKIIOYHO Mapia-
MEHTCBHKOIO MPOIEAYPOI0, MOPSAJOK BUMNHEHHS SIKO1

peryieThcss HopMaMu PernaMeHTy, sKuid HUHI Mae
CIUTY 3aKOHY.

3BiCHO, MpoLEC yJOCKOHAJICHH KOHCTUTYIIHHO-
npaBoBoro crarycy [IpesuaenTta Ykpainu sk iaBu iep-
JKaBH € CKJIaTHAM 1 0araTopiBHEBHM, 1110 BKIIIOYAE y ceOe
He nuuie moaepHizamito Konctutyuii Ykpainu, ane
W po3poOKy IIJIOTO Psily 3aKOHONABYMX akTiB. OMHAK
came Bij HOTO yCHIITHOCTI 3HaYHOIO MipOI0 3ajekaTh
1 MaifOyTHI MEePCIIEKTUBU PO3BUTKY CUCTEMH JEPKABHOT
BJIa1¥, OCKUTBKU IHCTHTYT TVIaBH ACP:KABU 3aIHIIABCS
1 3JIMINAETHCS OTHAM 3 KIIFOYOBUX Y KOHCTUTYIIHHOMY
PO3BUTKOBI HEe3aJIekKHOI YKpaiHu.
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A. A. IKOBJIEB

KaHJIMJaT IOPUINYECKUX HayK, 3aMECTUTENb IaBHOro yueHoro cekperapss HAITpH Ykpaunst

PABBUTHUE UHCTUTYTA INTABBI TOCYJAPCTBA:
OIIBIT U COBPEMEHHOCTbDb YKPAUHBI

B cratbe OIPCACICHBI OCHOBHBIC 3TAIlbl KOHCTUTYHIMOHHOT'O CTAHOBJICHUS U PA3BUTHUA HHCTUTYTA ITIaBbl TOCY1apCTBa

B HE3aBHCHUMOU praI/IHe, IpoaHaJIu3uPOBAHBI 'CHE3UC (1)yHKIII/II\/'I 9TOIr0 OopraHa FOCYHapCTBCHHOf/'I BJIaCTH, a TaK¥XKE
O0XapaKTEPU30BaHbl OCHOBHBIC 2JICMCHTBI KOHCTUTYHHOHHO-IIPABOBOI'O CTATyCa ITIaBbl roCyapCTBa. ABTOp ucciaenyer
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pOJIb TNIaBBI FOCYAApCTBa B MPOLieCCe KOHCTUTYIMOHHON MoaepHu3anuu. JlaeTcs KOMIUIEKCHAsl XapaKTepUCTHKa
KOHCTHUTYIIMOHHBIX MEPCIIEKTUB U3MEHEHHs (POPMBI ITPaBJIEHNUsI B YKpanHe C yYETOM OINbITa MOJUTHIECKON pedopMbl
2004 u 2014 rr., a TaK’Ke COBPEMEHHOTI'O COCTOSIHUSL PA3BUTHSL CUCTEMBI TOCYJapCTBEHHON BIACTH YKPaUHBI.

KoaroueBble ci10Ba: KOHCTUTYIIMOHHBIH MpoOIiece, IVIaBa TOCYIapCTBa, MPE3UICHT, KOHCTUTYIIHOHHOE 1TPpaBo, hopMa
MIPaBJICHHUs, IIOJIHOMOYHSI ITIaBBI TOCYAAPCTBA.
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THE DEVELOPMENT OF HEAD OF STATE INSTITUTE: EXPERIENCE
AND MODERNITY OF UKRAINE

Problem setting. The ongoing process of constitutional modernization in Ukraine is logically associated with
improving the system of public authorities in general, optimization of its structure and the formation of new, more effective
mechanisms of interaction of its basic elements, and with a clearer definition of the role and constitutional status of separate
state authorities. It has been established that one of the key actors in the implementation of state power in Ukraine is the
President, making the presidency an important part of the overall reform of the system of state power in Ukraine, which
is able to ensure the success of constitutional reform in general.

Analysis of recent researches and publications. The study of this issue was engaged in such scientists as Yu. Barabash,
F. Burchak, I. Protsyuk, V. Skripnyuk, A. Sovgira, M. Zwick, N. Shuklina, et al.

Article’s main body. The relevance of treatment to this problem is determined by several factors. Firstly, as noted
by Yu. a. Barabash, the problem of determining the President’s status as head of state which in reality leads to the emergence
of a number of complex theoretical and practical contradictions in the functioning of the system of state power has not
been solved yet, on the territory of the former Soviet republics until today. In Ukraine and in other countries that emerged
on the territory of the former USSR, the position of the President was one of the key not only in the system of public
authorities, but also in the process of implementing democratic reforms.

Secondly, it should be noted that the existence of «strong» presidential power, highlights the issue of rethinking or
refinement of the classic trioxolane model of separation of state power into the appropriate branches (Executive, legislative
and judiciary).

Conclusions and prospects for the development. Thus, summarizing the results of the study we can formulate the
following conclusions. Firstly, one of the defining directions of constitutional modernization in Ukraine should be institution
of the head of state improving in more precise of constitutional definition of his status. Secondly, an important step in the
constitutional status of the head of state is the consolidation of the basic principles by which he is guiding in its activities.

Key words: constitutional process, the head of the state, the President, constitutional law, form of government, powers
of the head of the state.
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