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BUBEJIEHHS BAHKIB 3 PUHKY:
IMPOBJIEMA E®OEKTUBHOI'O 3AXUCTY
B AIMIHICTPATUBHOMY CYJOYHUHCTBI

HaykoBa po0OoTa mpucBSdYe€Ha CHCTEMHOMY aHali3y HOPMAaTUBHHUX 3MiH 10
Konekcy anmiHiCTpaTHBHOTO CyIOYMHCTBA YKpaiHH, BHECCHNX Y 3B SI3KY 13 Ha-
OyTTsIM YMHHOCTI 3akoHOM Ykpainu «[1po BHECEHHs 3MiH 10 AKX 3aKOHO/aB-
YHMX aKTiB YKpaiHH MO0 YIOCKOHAJICHHS MEXaHi3MiB PEryIiOBaHHS OaHKiBCHKOL
JSUTBHOCTI». ABTOp 1IEHTH(]IKYE MPOTHPIYYS OKPEMHX HOBEIN 3MICTy MiKHa-
ponHux akrtiB, KoncTuTyNii YKpaiHu Ta YHHHOMY 3aKOHOJABCTBY. B po0oTi mij-
CYMOBaHO, III0 BCTAHOBJICHHSI OKPEMOI TIPeIMETHOI FOPUCANKIIIT aAMiHICTpaTHB-
HUX CYJIiB Y CIIpaBax MO0 OCKapKCHHs IHIMBIyalbHUX aKTiB Cy0’€KTIB Bial-
HUX MOBHOBa)XEHb CTOCOBHO BHMBEICHHs OaHKIB 3 PHHKY CTaBHUTH IIiJl CyMHIB
peaiizaiito MpaBo3aXyUCHOI (YHKIIT aJIMIHICTPATUBHOI FOCTHIIiI, TPOTHPIYUTH
MIPUHIMIIAM aJMIHICTPATHBHOTO CYJJOYMHCTBA, MTOPYIIYE PIBHICTD yCIX y4aCHH-
KiB CYZIOBOTO TIPOIIECy TIepe]T 3aKOHOM 1 CY/IOM, CyTTEBO 0OMeXKye OaHKH Ta IXHIX
YUYaCcHUKIB y peaiizamii npaBa Ha e()eKTUBHHUHN 3aci0 IOPHIMIHOTO 3aXHUCTY.
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THE WITHDRAWAL OF BANKS FROM THE MARKET:
THE PROBLEM OF EFFECTIVE PROTECTION
IN ADMINISTRATIVE PROCEEDINGS

The scientific paper is dedicated to the systematic analysis of normative
changes to the Code of Administrative Proceedings of Ukraine, made due to
the enactment of the Law of Ukraine «On Amendments to Certain Legislative
Acts of Ukraine to Improve Banking Regulation». The author identifies the
contradictions between novelties and the content of international acts, the
Constitution of Ukraine and current legislation. The paper concludes that the
establishment of a separate subject jurisdiction of administrative courts in
cases of appealing against individual acts of power institutions regarding the
withdrawal of banks from the market raises serious doubts about the human rights
function implementation by administrative justice, contradicts to the principles
of administrative justice, violates equality before the law and court of all parties,
significantly restricts banks and their participants in realization of the right to an
effective remedy.

Keywords: administrative proceedings, the withdrawal of banks from the
market, effective protection, human rights function.

Sk 3acBiguye AOCBiM MTO0ATPHUX €KOHOMIYHUX Ta COIiaIbHO-ITONI-
TUYHUX KPH3, CaMe JisUIbHICTh 0aHKIBCHKOT CHCTEMU OY/Ib-SKOT JIepKaBU
3HAXOJUTHCS B HAWOUIBIIIN 30HI PU3UKY Ta CTUKAETHCS 3 YHCICHHUMH
YIPaBTHCHPKAMA Ta (DIHAHCOBMMH BUKIHMKAMH, 3YMOBIICHHUMH HeCTa-
OUTBHICTIO CBITOBOI €KOHOMIKM B yMOBax moOamizauii. Ha Hame mepe-
KOHAHHS, LIe OB S3aHO0 3 0COOJIMBOIO MPABOBOIO Ta EKOHOMIYHOIO IPUPO-
JI010 OAHKIBCHKOI JAISUIBHOCTI, KA OJHOYACHO 3HAXOIUTHCS I11J] BINIMBOM
TEH/ICHIII PHHKY Ta Jep>KaBHUM KOHTpOJIeM. SIK cripaBesIuBO 3a3Hauac
C.B. I'mibko: «zmisupHICTh OaHKIB Ha pUHKaX (piHAHCOBUX MOCIYT Xoua i
3HAXOIUTHCS i/ MOCTIHHUM KOHTPOJIEM Ta HAIISIOM i3 OOKY YMOBHO-
Ba)KCHUX JCPKaBHUX OPTaHiB, ajie OIHOYACHO HaJaHHs (iHAHCOBUX IO-
CJIyT MOCTIHHO 3a3Ha€ PUHKOBOI'O BIUIMBY, HErATUBHI MOMEHTH SIKOTO IS
camux OaHKIB, KJIEHTIB Ta CIIOKHBa4iB MOXKIIMBO Oysi0 O yCyHYTH BijIO-
BIJIHUMH 32C00aMHU Ta METOJAMH JCPKABHOTO peryatoBaHHs» [1, ¢. 135].
Bapro momatu i Te, mo AisSUTHHICTH OAHKIB O€3MMOCEepeaHbO OB’ sA3aHa 3
PUHKaMHU (IHAHCOBUX MOCIYT, «CUCTEMA PETYIIOBAHHS SIKHUX € TOJIipery-
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naTopoto» [2, c. 184]. Came ToMy 0cOOMMBOI yBarm yKpaiHCHbKUX IpaB-
HUKIB OTpeOy€e aHali3 akTyaJbHUX 3MiH Y IPAaBOBOMY PEryJIIOBaHHI [i-
SUTHHOCT1 OaHKIB 32 YMOB IJI00JILHUX COIIQIbHO-TIONIITHYHUAX Ta €KOHO-
MIYHUX KPH3.

12.05.2020 poxy Bepxosna Pama Ykpainm yxBamuia 3akoH Ykpai-
HU «IIpo BHECEHHS 3MiH JIO JICSIKUX 3aKOHOJIABUMX aKTIB YKpaiHU 111010
YIAOCKOHAJICHHSI MEXaHI3MIB PEryJIIOBaHHS OaHKIBCHKOI IisITBHOCTI» [3]
(y myOmigHOMY AHMCKYpCl OUTBII BiTOMHH SK «aHTHKOJIOMOWCHKHH 3a-
KOH»), 0 HabpaB unHHOCTI 22.05.2020 poKy, BHICIIN 3MIHHM B HU3KY 3a-
KOHOJIaBYMX aKTiB YKpainu, B ToMy uucii, y Konekc agminicTpaTHBHOTO
cynounHctBa Ykpainu [4] (nani — KACY).

3a3HaunMo, 1m0 ocHOBHI 3MiHH 10 KACY CTOCYIOTBCSI BCTAaHOBJICH-
Hsl 0COOJIMBOCTEH MPOBAKCHHS y CIIPaBax IOJ0 OCKAPKCHHS 1HUBI-
nyanbHux aktiB HamioHaneHoro 6anky Ykpainu, ®oHIy rapaHTyBaHHS
BkJaAiB ¢iznunux ocid, Minictepcrsa ¢inanciB Ykpainu, HarionansHoi
KOMICil 3 IHAKUX TanepiB Ta (OHIOBOTO PUHKY Ta pimens Kadinety Mi-
HicTpiB YKpaiHM CTOCOBHO BUBEJICHHS OaHKIB 3 puHKY. 30kpema, KACY
JIOTIOBHEHO CTaTTe0 266!, 110 KOHKPETH3YE MPEIMETHY IOPUCIUKIIIO aJ-
MIiHICTPaTUBHUX CY/iB IIOA0 PO3TISTY CIIPaB y MyOIiYHO-TIPAaBOBUX CTIO-
pax 1moo:

1) «3akoHHOCTI iHIMBiAyanpHHUX akTiB HamionamsHoro 6anky Ykpa-
{HM TIPO BiJTHECEHHs 0aHKY JI0 KaTreropii HEeIIaToCIIPOMOXKHUX, TPO Bij-
KJIMKaHHSA y 0aHKy OaHKIBCHKOT JIIEH3Ii Ta JKBimamiro 0aHKy, Mpo 3a-
TBEP/UKCHHs Tporo3uilii HarioHanbHOro 0aHKy YKpaiHH MpO ydacThb
Jep>KaBU Y BUBEJCHHI HETLIATOCIPOMOXKHOTO OaHKY 3 PHHKY;

2) 3aKOHHOCTI 1HAMBIAyaTbHUX aKkTiB DOHYy TapaHTyBaHHS BKJIAJIIB
(hi3uIHEX 0Ci0 MPO 3ampoBaHKEHHS TUMYACOBOI aJMiHICTpaIlii y 6aHKY,
PO TOYATOK TMPOLENypH JIiKBifamii OaHKy, PO 3aTBEP/PKEHHS IUIaHY
BPETYIIOBaHHS Ta OyAb-SKUX HIIUX 1HIUBIAYyaJbHUX AKTiB, MPUHHITHX
Ha HOro BUKOHAHHSA, & TAKOX 1H/IMBITyallbHUX aKTiB MO0 MPU3HAYCHHS
YITOBHOBa)KCHHUX 0Ci0 DoHYy rapanTyBaHHS BKIAIIB Gi3nIHUX 0Ci0, me-
JIeTyBaHHs IM TIOBHOBaKEHb;

3) 3akonHoOCTI pitteHs Kabinety MinicTpiB Ykpainu npo y4acTs Aep-
JKaBHU Y BUBEJICHHI HETIATOCIIPOMOKHOTO 0aHKY 3 PHHKY;
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4) 3aKOHHOCTI IHJUBIAyanbHUX akTiB MiHicTepcTBa (iHaHCIB YKpa-
{HM, IPUHHATUX HAa BUKOHaHHs pimeHp Kabinery MinicTpiB Ykpainu
PO y4acTh JICPKABU y BUBEJCHHI HEIJIATOCTIPOMOKHOTO OaHKY 3 pUH-
Ky;

5) 3aKOHHOCTI IHAWBIAyaTbHUX akTiB HarioHaapHOT KOMICiT 3 IIIHHUX
namnepiB Ta (OHIAOBOTO PUHKY, MPUHHITHAX Yy MPOIIECi BUBEIEHHS HeTlia-
TOCITPOMOXKHOTO OaHKy 3 puHKY» (4. 1, cT. 266! [3]).

[Ipu mpoMy 3a3HaUeHO, 1m0 TpaBmia crarti 264 KACY, skoro BCTa-
HOBJICHO 0COOJIMBOCTI MPOBAHKEHHS Y CIIPaBax IIOA0 OCKAPKEHHS HOP-
MaTHBHO-TIIPAaBOBUX aKTiB OpraHiB BHUKOHaBYOi Biaau, BepxoBHoi Pagu
ABroHoMHO1 PecriyOniku Kpum, opraHiB MicIIeBOro caMOBpsTyBaHHS Ta
1HIIMX Ccy0’€KTIB BIaJHUX TTOBHOBAXXEHb, HE MOIIMPIOIOTHCS Ha POV
aJIMiHICTpaTUBHUX CIIPaB LIOJ0 3aKOHHOCTI pimeHs Kabinety MiHicTpiB
VkpaiHu, BU3HAYEHUX YaCTHHOIO Mepioo crarti 266' mporo Kopekcy.
VY Takuii cnoci6 3aKOHOJABELb MITYYHO BiJIOKPEMIIIOE HABEICHI aKTH B
OKpeMY KaTeropito, o CyNepeunTb IPUHLIUITY IOPUINIHO BU3HAYEHOCTI
Ta 3aKpiIUIIOE «IOABIMHI» CTaHJAPTH BiAMPABICHHS aJMiHICTPAaTUBHOTO
CYIOYHHCTBA.

CucreMHHU# aHaji3 ocTaHHIX 3akoHoxaBuux 3MiH 10 KACY 3acBin-
4y€ HasIBHICTh YMCJICHHUX HOBEJI, 10 TpoTupivare Koncturymii Ykpainu
Ta YAHHOMY 3aKOHO/IaBCTBY. JloKiaiHilIe 3BepHIMOCH 710 OOTpyHTYBaHHSI
TaKOro BHCHOBKY.

ITo-mepirre, YaCTHHOIO MIOCTOO CTATTi 266! BCTAHOBJIEHO, TITO TTi/T Yac
O3Sy aIMIHICTPATUBHUX CIIPaB 32 MPaBUIAMH I1i€1 CTATTI, «CYJ BUKO-
PHUCTOBYE SIK IiJICTABY JUISI BIIACHOT OLIIHKH Ta OKJIAIa€ThCs Ha KIJIbKICHI,
SIKICHI OIIIHKH Ta BUCHOBKH, 3p0o0ieHi HarionansHuM OankoM YkpaiHw,
@doHzoM rapaHTyBaHHS BKIaZiB (pismunmx ocid, KaGinerom MinicTpis
VYkpainu, MinictepctBoM (inanciB Ykpainu, HarionaabHOIO KOMici€ro 3
[IHHKX TarepiB Ta (GOHAOBOTO PUHKY, HA IMICTaBi AKUX OyIH MPUIHATI
BIJIMTOBITHI PIIICHHS, KPIM BHUIAKIB, SKIIO:

1) ockapykyBaHE PINICHHS/aKT MPUWHATO 3 ICTOTHUM TOPYIICHHSIM
BCTaHOBJICHOTO IOPSAAKY HOr0 NPUHHATTS (NOPYIUIEHHs, SKE iCTOTHO
BIUTMHYIIO Ha PE3yJIbTaT OILIHKH);

2) KUIBKICHI, SIKICHI OILIIHKA Ta BHCHOBKHM TIPYHTYIOTHCS Ha OYEBH/I-
HO TMOMMJIKOBHX BiZJOMOCTSIX Ta/a00 HE BpPaXxOBYIOTh CYTTE€BUX O0OCTaBUH
14



(daxTiB), 32 yMOBH BpaxyBaHHs SIKMX OCKap»KyBaHE PIllICHHsI/aKT HE MO-
710 OyTH IPUIAHSATO;

3) HasBHI O4YeBHIHI PO301KHOCTI Ta/abo JOTIUHI CYMEpPEeYHOCTI MK
KIJIbKICHUMH, SIKICHUMH OLIIHKaMU Ta/a00 BUCHOBKAMM;

4) ockap)XyBaHE PIllIEHHS/aKT MPUHHATO 3a BiICYTHOCTI ITOBHOBA-
JKeHb a00 3 BUKOPHCTAHHSAM IOBHOBAYKEHb BCYTIEpPEU METI, 3 IKOI0 BOHU
HajaHi 3akoHOM» (4. 6. cT. 266!, [3]).

3anporoHoBaHa 3aKOHOJABIEM HOPMa MPOTHPIYATH OCHOBHUM 3a-
caJlaM Cy/IOYMHCTBA, BCTaHOBIeHMM B ctarti 129 Koncrurymii Ykpai-
HU — PIBHICTH yCiX YYaCHUKIB CYJIOBOTO ITPOIIECY TIePe/T 3aKOHOM 1 CY/IOM;
3MarajibHICTh CTOpiH Ta CBOOOAA B HaJaHHI HUMH CyIy CBOIX JOKa3iB
1y JIOBEJICHHI Tepe]] CyJIoM iX MepeKOHIUBOCTI. OKpiM IhOTO, OUEBU/I-
HOI0 € HEMOXJIMBICTH peajizalii Takoro MpUHLUILY aaMiHICTPaTHBHO-
ro CyJOYMHCTBa sIK odimiiine 3’sicyBaHHs oOcTaBuH cnpaBu (4. 4 cT. 9
KACY). Haragaemo, 1o mociyroByrOYHCh UM IMPHHIIAIIOM, CYJ BKH-
Ba€ BU3HAUCHI 3aKOHOM 3aXOJI, HEOOX1JIHI JJis 3 sICyBaHHs BCiX oOcTa-
BUH Y CIIPaBi, y TOMY YHCIIi I[OAO BUSBICHHS Ta BUTPEOyBaHHS JJOKA3iB
3 BiacHOi iHimiatuBu (cT. 72 KACY). HeBukoHaHHS IIbOTO NPUHIIMITY
11030aBJIs€ CyJl aKTUBHOI MPOIECYalbHOI POJIi, MOKJIAJICHOI B OCHOBY
MIPaBO3aXUCHOTO MPU3HAYCHHS CUCTEMH aJIMIHICTPAaTUBHOI FOCTHIII, 1110
N03BoJIsiE 3a0e3MeuyBaT Ta JOTPUMYBATUCH MPHHIUITY BEPXOBEHCTBA
IpaBa y 3aXUCTi «IPOMAJISIH MPOTH Jiepkau». CaMe ToMY, SIK MU 3a3Ha-
YJaJu paHilie, «y crpaBax Mpo BU3HAHHS PIIICHB, Aiil YU OE3MisITEHOCTI
Cy0’€eKTa BIaJHUX TOBHOBAKECHB 000B’ 130K JTOKAa3yBaHHS MTPABOMIPHOCTI
TaKUX PIlIeHb, T 91 0e3qiTFHOCTI TOKIIaIeHO 3aKOHOAABIIEM caMe Ha
CyO’€KTIB BIaJJHUX TTOBHOBa)KEHB, a HE HA MTO3UBaYiB» [5, ¢. 22].

Takox 4. 6 cT. 266' cynepeunts npunucam crarti 90 KACY simo-
BIJIHO J10 SIKOT, JKOJIHI JTOKa3W HEe MAIOTh JIJIsl CY/ly Halepea BCTaHOBICHOT
CHWJIM, CY/ 3@ CBOIM BHYTPIIIHIM MEPEKOHAHHSM, I1[0 IPYHTYETHCS Ha iX
0e3mocepeTHbOMY, BCEOTIHOMY, ITOBHOMY Ta 00’ €KTHBHOMY JTOCITiIDKECHH1
JIOKa3iB, SIKi € y CIIpaBi, OIIHIOE iX, 3Ba)KalOYM Ha HAJIEKHICTb, TOIYC-
THMICTb, JOCTOBIPHICTH KOXKHOTO JOKa3y OKPEMO, a TAKOX JIOCTaTHICTh
1 B3aeMHUI 3B’5I30K JIOKa3iB y iX CyKymHOCTi. BBaxaemo, 10 BCTaHOB-
JICHHsSI 3aKOHOJABIIEM DI3HHX 3a 3MICTOM TIPOIENYp AOKAa3yBaHHS IS
OKPEMHUX KaTeropiii aaMiHICTpaTHBHHUX CIIPaB Ta CTOPIH CHIPHUX MPaBO-
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BiJTHOCHH € T10 CYTi JIUCKPUMIHAIWHUM Ta MPOTHPIYUTH PUHLIUITY PiB-
HOCTI YCIX YYaCHHUKIB CyJOBOTO TPOLECY Tepen 3aKOHOM 1 cyaom (T 2
4. 3 c1.2 KACY).

ITo-gpyre, 4acTMHOK CHOMOIO CTATTi 266' BCTAHOBIEHO, IO «CYI

3a pe3yabTaTaMy PO3TIITY aIMiHICTPATUBHUX CIIPaB, BU3HAYCHUX ITIET0

CTATTEI0, MOXKE MPUUHATH PIICHHS TIPO:
1) BU3HAHHS MPOTUTIPABHUM (HE3aKOHHHM) Ta CKaCyBaHHS 1H/IWUBITY-

AITBHOTO aKTa/pIlIeHHs, BU3HAYEHOTO YaCTUHOIO TEPIIOi 1€l cTaTTi, abo
OKPEMHUX HOTO ITOJI0KEHb;

2) cTATHEHHS 3 BiAMOBiga4a (BiIOBi/1auiB) KOMITIB HA BiAIIKOAYBaH-
HsI IITKOJIM, 3aIOJIisTHOI OTO MPOTUTIPABHUM (HE3aKOHHUM) 1H/IMB1Tyallb-
HUM aKTOM/PIIIEHHSM, SKII[O0 TaKa BUMOTa 3asiBJIeHA TTO3MBAYEeM OHOYAC-
HO 3 BUMOT'OIO PO BU3HAHHS MTPOTHIPABHUM (HE3aKOHHUM) Ta CKaCyBaH-
HS IHIUBITyaJIbHOTO aKTa/pilIeHHS;

3) BiZMOBY B 3aJI0BOJICHHI ITO30BHUX BHMOT (IIOBHICTIO 200 4acTKO-
BO)» (4. 7., cT. 266! [3]).

3a3HaueHa HOpMa (aKTHYHO 3BYXKY€ IHCTPYMEHTapid CyZOBOTO 3a-
XHCTY 3aliKaBlieHol 0co0u Ta cynepeduts npunucam 4. 2 ct. 5 KACY,
3TiIHO 3 KOO MepeltiK crnoco0iB 3aXUCTy MpaB HE € BUYEPIHUM, a 00pa-
HUH CIIOCi0 Ma€e He CYNepeUnTH 3aKOHY 1 3a0e31euyBaTi epeKTUBHUN 3a-
XHCT IpaB, CBOOOJ, IHTEPECIB JIFOAMHU 1 TPOMaJITHUHA, 1HITUX Cy0’€KTIB
y cepi myOiuHO-IIPAaBOBUX BIJIHOCHH BiJl TIOPYIICHb 3 OOKY CyO’€KTiB
BJIQJIHUX TOBHOBAXKCHb.

Taxkosx 3a3HaueHa HOpMa IPOTUPiUnTh 4. 1 ¢T. 5 KACY, BianosiiHO 110
SIKOT KO’KHA 0co0a Mae mpaBo y BcranoBiieHoMy KACY nopsiaky 3BepHY-
THCS IO aIMIHICTPAaTUBHOTO CYY, SKIIIO BBAXKAE, IO PIMICHHSAM, TI€I0 YU
OC3MIsUTHHICTIO CY0’ €KTa BIaJIHUX TIOBHOBAaYKEHB IMOPYIIIEHI 11 TpaBa, CBO-
6omu abo0 3akoHHI iHTepecHu. OKpiM IIBOTO, 0c00a MOXKE MPOCUTH TIPO 3a-
XHUCT MOPYIIESHOTO MpaBa, y TOMY YHCII, IIITXOM BU3HAHHS JTil cy0’exTa
BJIQIHUX TIOBHOB&KEHb NMPOTHIIPABHUMHU Ta 3000B’SI3aHHIM YTPUMATHCS
BiJl BAMHEHHS MIEBHUX [Iil, BUBHAHHAM O€3/IIsIIbHOCTI Cy0’€KTa BIAJHAX
MTOBHOBaYXCHb MTPOTHUIPABHOIO Ta 3000B’sS3aHHAM BYMHUTH TEBHI 1ii. Y
TOM JKe Yac Cyq, BiAMOBiAHO a0 1. 3 1 4 u. 2 ct. 245 KACY, y pa3si 3a-
JIOBOJICHHS TI030BY MO)K€ BH3HATH il Cy0’ €KTa BJIaJIHUX IMOBHOBAKECHb
MIPOTUIIPABHUMH Ta 3000B’s3aTH YTPUMATHUCS Bijl BYNHCHHS NIEBHUX JIiH,
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1, BIAMOBIIHO, BU3HATH OC3/ISUIbHICTh CY0’ €KTa BJIaIHUX IMOBHOBaXKCHb
MIPOTHUIPABHOIO Ta 3000B’I3aTH Bi/IMOBI1a4a BYNHUTH TIE€BHI Mil.

ITo-Tpere, yacTrHa 9 cTarTi 266" BCTAHOBIIIOE, 110 «BU3HAHHS POTH-
MpaBHUM (HE3aKOHHUM) Ta CKAacyBaHHS 1HAMBIAYaIbHOTO aKTa/pilICHHS
(ab0 okpeMHxX HMOTO IMOJOKEHB) TIPO BUBEACHHS HEIIATOCIIPOMOXKHOTO
0aHKy 3 pUHKY:

1) He BIIHOBIIIOE TOTO CTAHOBUIIA OAHKY, SIKE iICHYBAJIO JI0 IPUHHATTS
TaKOTO aKTa/pilieHHs, BKIFOYAIOUN MPABOBUH CTAaTyC IbOTO OaHKY, Ta HE
BIJIHOBJIIO€ CTAHOBUINA/TIPaB 0Ci0, AKi Oyiiy ydyacHWKaMu OaHKY Ha MO-
MEHT NPUNHSATTS TAKOTO aKTa/PillICHHS;

2) He Moke OyTH MiJICTaBOIO Jiis BU3HAHHS HEAIMCHUMU, HEYMHHU-
MU, IPOTUIIPABHUMH Ta CKaCyBaHHs OyAb-sSIKUX PillIeHb, IPAaBOYMHIB a00

IHIIUX Ail/BU3HAHHS TPOTHUIPABHOIO OC3MisTILHOCTI, NPUHHATUX, BUH-
HEHMX a00 JOMYyIIEHHX Y MPOLEeNypi BUBEACHHS HEILIATOCIPOMOMKHOTO
0aHKy 3 pUHKY/NiKBigamii OaHKy;

3) He mopo/kye OyIb-IKHX MpaB 0ci0, siKi Oynu yyacHUKaMH OaH-
Ky Ha MOMEHT MPHUUHATTS TaKOTO 1HAMBITYaJIbHOTO aKTa/pillIeHHS, KPIM
MpaBa Ha BIAMIKOMYBAaHHS 3aMOisTHOT mKoau» (4. 9, cT. 266! [3]).

Bapro 3BepHyTH yBary Ha Te, 10 3a3Ha4eHa HOPMa NPOTUPIYHTH 3a-
cagam ct. 125 Koncrutyii Ykpainu, BiIIOBITHO 10 SKO1 METOO Jii aj-
MiHICTpaTUBHHX CYJIiB € 3aXHCT MIPaB, CBOOOJ Ta iHTepeciB ocodn y chepi
MyOTiYHO-NIPABOBUX BIMHOCHH. 3MicT 4. 9 cT. 266! TakoX MPOTUPIYUTH
4, 1 ct. 2, 4. 2 c1.5 KACY, B SIKHX HaroJiomyeThcsi Ha €PeKTUBHOCTI Cy/10-
BOTO 3aXMCTY SIK BU3HAYAJIBHOTO 3aBJaHHs aMiHICTPATUBHOTO CYJIO0YHH-
CTBa HEB1JI'EMHOI METH BiANPABIICHHS IPABOCYIIS.

ITo-ueTBepte, 4. 10 crarti 266! KACY, BiAMOBIIHO 10 SKOi «CyI HE
MOKE MTPUAHSTH Oy/ib-sIKe 1HIIIE PIIICHHS, 10 MOXKE MaTH HACIIJIKOM 3Y-
MTUHEHHSI/TIPUITUHEHHST PO3II0YaToi MPOIeypH BUBEICHHS HEIUIATOCIIPO-
MOXKHOTO OaHKy 3 pWHKY Ta/a0o0 mikBimamii 6anky» [3], He BimmoBimae
OCHOBHHM 3acajiaM aIMiHiCTPaTUBHOTO CYJOYMHCTBA IIOI0 PIBHOCTI YCIX
YYaCHHKIB CyZOBOTO TIPOIIeCy Tepel] 3aKoHOM 1 cymoM (4. 3 cT. 2 KACY)
Ta (PaKTUIHO 3aKPITIII0E OOMEKEHHS CTIOCO0IB 3aXHUCTY MOPYIICHUX TTPaB
B nopymieHss 4. 2 ¢t. 5 KACY. 3wmict 4. 10 crarri 266! KACY, sk i B iH-
IIUX MPOAHATI30BaHUX BHIIE BUTIA/IKAX, CYTTEBO 3BY)KY€ IMPABO HA 3aXUCT
mpaB, cBOOOJ 1 iHTEpEeCiB 3aIiKaBICHUX OCI0 aIMiHICTPAaTUBHUM CYIOM.
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@dakTUYHO 3MICT 3aIIPOTIOHOBAHOT HOPMH CTaBHTh T11JI CYMHIB JOTPH-
MaHHSI PUHIIUITY BEPXOBEHCTBA MPaBa 1 CynepevynTh HOPMAaTHBHUM 3aca-
JaM MIDKHapOJIHUX aKTiB: TaK, MPaBO Ha €(PeKTHUBHHUM 3aCi0 IOPHIUIHOTO
3aXHCTy B HAIIOHAJTLHOMY OpTaHi 3akpimieHo y cT. 13 Komsentii mpo
3aXHCT TpaB JIIOAWHHN 1 OCHOBOIIOIOXKHHUX CBOOOM [6]. ¥ Takuii crocio
cama JeprkaBa 110 CyTi CTBOPIOE IEPENOHM Uil €()eKTUBHOTO CYIOBOTO
3aXUCTY: SIK 3a3HAYAETHCA Y I1. 75 pillIeHHs €BPONEHCHKOTO CYIy 3 MpaB
monuau Big 05.04.2005 y crpaBi «AdanackeB mpotn Ykpainm» (3asBa
Ne38722/02), 3aci6 3axucTy IOBHHEH OyTH «e(DEKTUBHHUMY», SIK y 3aKO-
Hi, TaK 1 Ha MPAKTHIIi, 30KpeMa, Y TOMY CEHCi, 00 HOro BUKOPUCTaHHS
He OyJ10 yCKIJIaJHEeHe JisiMu a00 HEJOIVISI0M OpPTaHiB BiaJy BiIIOBiTHOT
JepkaBH [7].

VY piwenni Koncruryniitnoro Cyny VYkpainum Big 30 ciuns 2003
poky Ne3-pm/2003 [8], kputepiii e)eKTUBHOCTI MOHOBJICHHS Y TIpaBax
PO3IIIAJAETECA B SKOCTI CYTHICHOI YMOBH MpaBOCYyAJis, a cama edex-
TUBHICTh 3aXHCTy y CYAOBil HPaKTUIi PO3YMIETHCS SIK PE3yJabTaTHUB-
HiCTh 3a0e3neueHHs TIOHOBIICHHS TIOpYyIIeHOTo npasa. [Ipore, sk 6ayu-
MO, 3MICT I1i€T HOpMH (AKTUYHO BUKIIFOYAE MOKJIUBICTh 3a0€31CUCHHSI
e¢(PeKTHBHOCTI CY/JIOBOTO 3aXUCTy JJIsi 0Ci0 (30Kpema, OaHKIB Ta TXHIX
YYaCHHKIB) i1 9ac pO3MISALY CIIPAB y BiJIMOBITHUX MyOIIYHO-TIPABOBUX
criopax.

Maemo 3ragarty i Te, Mo y CIpaBax o0 OCKap>KeHHS PillleHb, il 91
0e3isUTPHOCTI Cy0’ €KTIB BIAIHUX MOBHOBAKEHb aIMiHICTPATHBHI CyIH
MIePEBIPAIOTh, YN MPUHHATI (BYMHEHI) Taki pimmeHHs (Ail) mporopiiitHo,
30KpeMa 3 JOTPUMAaHHSM HEOOXiTHOTO OamaHcy MiK Oynb-SKAMH He-
CUPUATIIMBAMH HACIIIKAMH JIJIS TIPaB 0COOH 1 MIJISIMU, Ha SKi BOHU CITPsi-
MoBaHi. [loBHOBaXeHHS aAMiHICTPAaTHBHOIO Cyly BCTAHOBHTHU HEBIAIO-
BIJJHICTh OCKap KyBaHOTO PillIEHHS Cy0 €KTa BJIAAHUX TTOBHOBAXXEHB MIPO-
MOPLIHHOCTI Ta €(EeKTUBHO 3aXUCTUTH MOPYIICHI IPaBa 0COOU HAPSMY
MOB’si3aHi 3 BiTHOBJICHHSIM CTaHOBHIIA 0aHKY (HOr0 y4acHHUKIB), IO ic-
HYBaJIO 10 PUUHATTS TAKOTO aKTa/pilieHHs (y TOMY YHCIIi, HOBEPHEHHS
HETIaTOCTIPOMOKHOMY OaHKy HOTO BiUy’KEHUX aKTHBIB, BiIHOBIICHHS
IHIIUX TpaB 0aHKy, HOrO yYacHMKIB Ta OpraHiB ympasmiHHS). Hemox-
JIUBICTh BITHOBUTH MEPBICHUI CTaH OaHKY JI0 TIOYATKY MPOLEIYPH HOro
BUBE/ICHHS 3 PUHKY MICJIsl NPUUHSTTS CyAOM pIillIeHHs] MPO BU3HAHHS
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MPOTUIIPABHUMH Ta CKAaCyBaHHS pillieHb BiJIIOBIIHUX CY0’€KTIB BIJIHUX
MMOBHOBAXXEHb 3aCBIAUy€ HEMOXKIIMBICTH 3a0e3neueHHs e(heKTHBHOTO 3a-
XHUCTy TIOPYIICHUX TIpaB, CBOOO 1 iHTepeciB OaHKiB, IXHIX YYaCHUKIB Ta
OpraHiB yIpaBIiHHA.

[limOuBarouw MmMiACYyMKH, 3a3HAYUMO, IO TPOAHATI30BaHI 3MIHH [0
KACY, moB’s13aHi 3 HaOyTTSIM YHHHOCTI 3akoHOM Ykpainu «IIpo BHECeH-
HS 3MiH 10 AESKHMX 3aKOHOJABUMX AKTIB YKpaiHU LIOAO yHAOCKOHAJICHHS
MEXaHI3MIiB PeryiItoBaHHs OaHKIiBCBHKOI JisUTBHOCTI» Oarato B 4omy Cy-
nepedarb MDKHapoAHUM akTtaM, KoHctuTynii YkpaiHu Ta YMHHOMY 3a-
KOHOJaBCTBY. BcTaHOBIEHHSI OKpEeMOi NpeAMETHOI IOPUCIMKLIT aaMiHi-
CTPaTUBHUX CYAIB y CHpaBax ILOJ0 OCKAp)KEHHS 1HIUBIAyaJbHHUX aKTiB
HanionansHoro 6anky Ykpainu, ®onny rapanTyBaHHSI BKIaniB (i3zud-
HUX oci0, MinicrepctBa (inanciB Ykpainu, HamionameHOi komicii 3
LiHHMX TanepiB Ta (GOHAOBOrO PHHKY Ta pimenb KabGinery MiHicTpiB
VYkpainu CTOCOBHO BUBEJICHHS OAHKIB 3 pUHKY CTABUTD 111l CYMHIB peaJi-
3alil0 MPaBO3axXUCHOT PYHKLIT aAMIiHICTPAaTUBHOI IOCTHLIT, TPOTUPIYUTD
MPUHIMIAM aIMIiHICTPaTHBHOTO CYJOYMHCTBA, MOPYILIYE PiBHICTH YCiX
YUYaCHHKIB CYIOBOTO MPOIIECY Mepe/i 3aKOHOM 1 CYZIOM, CYTTEBO OOMEXKYE
OaHKH Ta TXHIX YUaCHHKIB y peaisallii npaBa Ha eeKTUBHHH 3aci0 opH-
JMYHOTO 3aXHCTY, 3BY)KY€E IHCTPYMEHTAPIH CYI0OBOTO 3aXHCTY 3alliKaBiie-
HUX 0ci0. J{uckpuMiHAIHUI XapaKkTep Mae BCTAHOBJICHHS 3aKOHOJAB-
[EM Pi3HUX 32 3MICTOM MPOIEYp JOKa3yBaHHS JUISI OKPEMHUX KaTeropii
aJIMIHICTPaTUBHUX CIIPAB Ta CTOPIH CIIPHUX IPABOBIIHOCHH.

VY 3B’s3KY 13 HEMOKJIMBICTIO TIOBHOLIIHHOI peai3ariii mpaBo3axucHoi
(hyHKII{ aAMiHICTpaTHBHE CyIOYNHCTBO BTPadae CBOI OCOOIUBOCTI 5K ca-
MOCTIHHMI BUJI CYJOYNHCTBA, 1110 CTBOPIOE YUCIICHHI PU3UKU 1OTPUMaH-
HS IPUHLIUILY BEPXOBEHCTBA IpaBa B YKpaiHi.
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