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KaHAWUJIAT IOPUINYHUX HAYK, JOICHT, POBITHUN Ha-
ykoBui criBpo6iTHuk HJII mpaBoBoro 3a0e3neueHHs
iHHOBariftHoro po3sutky HAIIpH VYkpainu

INPEAMET JOI'OBOPY IIPO IIEPEJJAYY HOY-XAY
SAK BUAY JOT'OBOPY Y CO®EPI TPAHC®EPY TEXHOJIOI'TA

V miif cTaTTi aHai3y€eThCS KaTeropis HOy-xay SK (popMa KOMepHiiHoTo TpaHcdepy Ta 00’ €KT iHTeNeKTyaaIbHOI BlIac-
HOCTi. PO3miIaHyTO BapiaHTH CIIBBiAHOIIECHHS TpaHC(Epy TEXHOIOTIN 1 KoMepIiamizamii TexHomorii. Bussieno mpobie-
MU ifeHTH(DIKaIlil TpeaIMeTa JoTOBOpY MPo Mepeaady HOy-Xay. 3amporOHOBAHO BU3HAUYEHHS HOY-Xay SK MpeaMeTa J10-
TOBOPY TIPO TIepeaady HOy-Xay SK BUIY JOTOBOpPY y cdepi TpaHchepy TEXHONIOTIH.

Kiro4oBi ci1oBa: HOy-xay, TpaHC(ep TEXHOJIOTIH, KOMepIiai3alist TeXHOJIOT1H, JOTOBIp MPo Mepeaady HOy-Xay.

IMocranoBka npo6semMu. [0I0OBHUM JKepPeioM eKo-
HOMIYHOTO PO3BHUTKY KpaiHU Ta 3a0e3Me4eHHs 11 KOHKY-
PEHTOCIIPOMOKHOCTI B €KOHOMIIII CTAalOTh PE3YJIbTaTH
HAayKOBO-TEXHIYHUX POOIT, 30KpeMa, Ha TaKUi 00’ €KT, 5K
HOY-Xay.

AHaJi3 ocTaHHix gocaiakenb. Hoy-xay sk 00’ ekt
THTENIEKTYaIbHOT BIACHOCTI JTOCII/DKYBAJIN TaKi BYCHI,
sk T. I. beroea, O. B. 1o6puHnin, A. A. AKOTsH,
I". 1O. traymnd. LikaBunucsa npoOieMaTukow0 TpaHC-
(bepy TEeXHOJOTIH, Y TOMY YHCIi 3 TPUBOIY OTOBOPY
Hoy-Xay, FO. €. Atamanosa, O. M. Binnuk, O. M. JlaBu-
ok, I 1. XKum, FO. M. Kammna, JI. C. MaxHOBCBHKHI,
B. C. Minam, €. A. Hogikos, b. M. [lanyuak, O. C. Tpo-
¢dimuayk, H. M. ®onmreiin, O. A. Yobor, 1. €. Sky6is-
CBKHM.

ATnie mo3a yBaroro BUSHUX 3QTUAIIHIIOCS J0CITIIKCH-
HSl TUTAHHS JIOTOBOPY IO Tepeaady HOy-Xay sIK BHIY
JIOTOBOPY y cepi TpaHchepy TEXHOJIOT 1.

OTxe, MeTOIO ITi€T CTATTI € aHaI3 KaTeropii Hoy-Xay
SIK 00’ €KTa IHTENEKTyaJ IbHOI BIIACHOCTI, IepelaHHs HOY-
xay sIK (hopMH TpaHChepy TEXHOJIOTIH Ta 6e3MocepeTHBO
PO3KPHUTTS 0COOIUBOCTEH OrOBOPY MPO MeperaHHs
HOY-Xay SIK JIOTOBIPHOT KOHCTPYKIIi y Kiacudikarii go-
TOBOpIB y cepi TpaHchepy TEXHOJIOTIH.

BukJjian ocHoBHOro Martepiady. [lepmr Hix nepeiitu
JI0 aHaJIizy Ta JeTaizallii, 3BepHeMOCs 10 KaTeropiaib-
HOTO amapary.

VY 3akoni Ykpainu «[Ipo gepxaBHe peryitoBaHHS
IiSIIBHOCTI y cdepi TpaHchepy TEXHOIOTiNH» Bif
14.09.2006 p. Ne 143-V (nani — 3akoH Ne 143-V) tepmin
«HOY-Xay» 3T1IHO 31 CT. | BU3HAUAETHCS SIK 1H(POpMAITis,
II0 OTPUMAaHAa 3aBISIKH TOCBITY Ta BUIIPOOYBAHHSM, sIKa
HE € 3arajJbHOBIJJOMOIO YH JIETKOJIOCTYITHOI Ha JICHb

YKJIaJIeHHs JOTOBOPY PO TpaHcdep TEXHOJNOTIH; € ic-
TOTHOIO, TOOTO Ba)XJTUBOIO Ta KOPHCHOIO JJIsl BUPOOHU-
[TBa MPOIYKIl a00 HaJaHHS MOCTYT; € BU3HAYCHOIO,
TOOTO OMUCAHOKO TOCTATHBO, 100 MOXKITMBO OyIT0 TIepe-
BipUTH 11 BiAMOBIAHICTE KPUTEPISIM HE3aTaIbHOBIIOMOC-
Ti Ta ICTOTHOCTI.

Jlomakina O. 3BepTae yBary Ha BU3HAYCHHS HOY-Xay,
SIKE MICTHTBCSI y 3aKOHOJIABCTB1 €Bporieiicbkoro Coro3y.
3okpema, permamentoM Kowmicii €C Big 27.04.2004 p.
Ne 772/2004 mono 3acrocyBanHns 4. 3 ct. 81 JloroBopy
npo 3acHyBaHHA €C 10 KaTeropiil yroi mpo rnepeaanHs
TEXHOJOTiH HOy-Xay BU3HAYAETHCS K CYKYITHICTh He3a-
MaTEHTOBAHOI MPAKTUYHOI iH(pOpMaIlii, 10 € pe3yabTa-
TOM JOCBiy 200 BUIIPOOYBaHb i HE 3arajJbHOBIIOMOIO
a00 JIETKO JOCTYITHOIO, CEKPETHOO, 3HAYMMOI0, TOOTO
BaXXJIMBOKO Ta KOPUCHOIO JIJIsl BUPOOHHUIITBA TOBAPIB 32
YTO/I010, BU3HAYEHOIO, OTIMCAHOI0 B JIOCHTH ITOBHHUH CTIO-
¢ci0 Tak, 110 MOXHA MiATBEPJUTH, 1[0 BOHA BIANOBiIae
KPHUTEPisSIM CEKPETHOCTI Ta 3HAYyocTi [7, ¢. 71-72].

OTKe, 0OCOOMBICTD TIEPEIaHHS HOY-Xay TOJSATAE
B TOMY, IO NEPEIAETLCS HE MPOCTO iHpOpMallis, a pe-
3y/bTaT KOH(IACHIIHHOT, HAyKOBO-TeXHI4HO] iH(opMa-
11i1, IKMI OXOPOHSIETHCSI 32 JIOTOBOPOM.

[t 3a0e3meueHHsT KOHKYPEHTOCTIPOMOKHOCTI Ta-
Koro 00’€KTa, SIK HOy-Xay, He0OXiTHO, 00 Takuid 00’ €KT
THTETIeKTYyaJIbHOI BIIACHOCTI OTPUMAaB HAJICKHY MPABOBY
OXOpPOHY, MaB HEaOWSKHI ITOTIUT HAa PUHKY, a0H mepe-
TBOPHUTHUCS HA I[IHHWHA aKTHB ITiITPHEMHUIBKOIT JTisTh-
HOCTI TS TIOaJIbII0T KoMepItiaji3allii TeXHOJor i1, TOO-
TO peaizamnii Ha KOMEpIiifHi 0CHOBI CTBOPEHOTO MPO-
JYKTY 3 METOIO OTPUMAHHSI IPUOYTKY.

o * cToCyeThCsl KOMepIliani3alil TeXHOIOT1H, TO
y HayIli 11 BU3HAYAIOTh K ITPOIIEC, 32 JOTIOMOTOIO SIKOTO
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PE3yABTaTH HAYKOBO-IOCTITHUX Ta JOCIITHO-KOHCTPYK-
topchkux po0iT (HJJAKP) BuacHO TpanchopMyIOThCs
y IPOLYKTHU 1 MOCITYrH Ha pUHKY [11].

Tpancdep TexHOOTIH 1 KOMepITiani3allisi TEXHOJIO-
T'1if — 11e pi3Hi MPOIIECH, SKi MOXKYTb SIK ICHYBaTH OKPEMO
OJIMH BiJl OJTHOTO, TaK i OyTH MOB’s3aHi OAHMH 3 OIHUM,
SIKIIIO B PE3YIIBTaTi TpaHC(EPy TEXHOIOTIN 3’ IBISETHCSI
MOYJIMBICTB JIJISI KOMEepITiastizallii.

3acr. 1 3akony Ne 143-V tpaHcdep TexHomnorii — 11e
nepeaHHs TeXHOJOTIT, 10 0QOPMIIOETHCS HUIIXOM
YKJIaJICHHS JIOTOBOPY MK (Di3HUHUMH Ta/ab0 FOpUaHY-
HUMH 0CO0aMHU, SIKHM yCTAaHOBJIIOIOTHCS, 3MiHIOIOTHCS
a00 MPUMUHAIOTHCS MAHOBI MpaBa i 000B’A3KH 1010
TEXHOJIOTIT Ta/a0o 1i CKIaJOBHX.

OcHOBHe 3HaueHHsI TpaHCPEepy TEXHOIJIOTIH MOJISITae
B TOMY, I110 KOPUCTB BiJ] HROTO HA B3a€MOBHTiIHIH OCHO-
Bi MIOBUHHI OTpUMAaTu 00OUBI CTOPOHHU. SIK 3a3HAYAIOTh
O. Jlykmia, I'. [TuneroB, O. TapacoBa, A. SIHOBCchKHii [8],
OTpUMYBay TEXHOJOTii, HAMPUKIIAL, MOXKE MPUAOATH
HOY-Xay Ta OTPUMATH TEXHOJIOTI1YHY MepeBary HaJl KOH-
KypeHTaMH, a BIIACHUK TEXHOJIOTii — MEeBHY (DiHAHCOBY
repeBary Bij CHIBPOOITHHIITBA 1 pO3POOUTH 1HIII TeX-
HOJIOT14H1 pilICHHS JUIsl T ABUIEHHS KOHKYPEHTOCTIPO-
MOKHOCTI, 3HWKEHHS CO01BapTOCTI, 301IbIIEHHS MPH-
OyTKY.

Sk o71Ha 3 OCHOBHHUX OpraHi3allifHux (opM TpaHc-
(epy TexHONOr1i BUALIIETHCS Mepeada Hoy-Xay y (op-
Mi HaJlaHHS Oe3MaTeHTHOI JtineH3ii [12].

3ayBaxuMo, 110 Tiepeada HOy-Xay € pOpMOI0 KO-
MepLiHHOTO TpaHCchepy.

V miAnpueMHHIIBKIHN TiSUTBHOCTI BOXKIIUBE 3HAYCHHS
y NPUHHATTI PIIEHHSI TPO KOMEPIIiaIi3alio TeXHOIOT1l
BiZIrparoTh €KOHOMIUHI pe3ynbraTh. s iX JoCsSTHeHHS
KOMIIaHi1 MalOTh 3iCTaBJISITH LIHHICTb NpaBa iHTENEKTY-
aJIbHOT BJIACHOCTI Ta 11 peasnizaiito [4, c. 47—49].

[IpaBoBi BITHOCWHH, SKi BUHHKAIOTh y MPOIECi
TpaHc(epy TEXHOJOTiH, 0hOPMIIOIOTHCS MIIAXOM
YKJIaJlaHHs IBOCTOPOHHIX ab0 0ararocToOpoHHIX 10-
TOBOPIB.

OCHOBHI THITH TOTOBOPIB PO MEpEIaHHS TEXHOIO-
ril BKJIIOYAIOTh: JOTOBIp MpO MepeaaHHs MpaB Ha
00’€KTH 1HTEJIEKTYaIbHOI BIIACHOCTI; JIIIEH31T HA BUKO-
PHCTaHHS BUHAXO/IiB, KOPUCHUX MOZIEIEH, TPOMHUCIOBHX
3pa3KiB, TOPTrOBEIBHUX MApOK a00 COPTIB POCIHH; JI0-
TOBIp TEXHIYHOTO CIIPUAHHS (1HKUHIPUHT); JOTOBIp IPO
nepenanHs Hoy-xay [9].

3a TOTOBOPOM TPO TMEPEaaHHs HOy-Xay OffHa CTOPO-
Ha — [IPABOBOJIOALICIb 3000B’I3y€ThCSl HAZATH 1HIIIH
CTOpOHI — HaOyBady IPaBoO HA BUKOPUCTAHHS HOY-Xay, B
MeXax, YCTAHOBIICHUX JIOTOBOPOM, TiepeaaTH iHdopMma-
I1if0, TOCBiJ 1 3HAHHS, a HaO0yBa4d MOBUHEH MPUHHATH
HOy-Xxay, 30epiratu Horo KOH()IAEHIIHHICTD YIIPOAOBXK
CTPOKY Jlii JOTOBOPY 1 BHOCHTH IUIaTeXi, 00yMOBJICHI
UM JTOTOBOPOM, BOJIOJIIJIBIICBI MpaBa Ha HBOTO, SKIIO
iHIIIE HEe Tepe0aueHO JOTOBOPOM.

OKpeCIMBIIN KaTeropiabHUH anapar, 0COOIHBOCTI
TpaHcdepy TEXHOIOTIH 1 KoMepIrianizamii TeXHOIOTiH,
JIJIs1 BU3HAYEHHS MIpeIMeTa JOTOBOPY MpO MepeaaHHs
HOY-Xay 3BEpHEMO 0e3I0oCepeHIo yBary Ha KOHCTPYK-
Ii0 I[LOTO JIOTOBOPY.

Yoobort O. 3a3Ha4ae, 1110 AOTOBIP MPO MEpeaHHs HOY-
Xay HaJISKHUTH JI0 TPYITH JOTOBOPIB, OB’ SI3aHUX i3 TIepe-
JIAHHSIM TeXHOJIOT11. [Ipy IIboMY JIO TOHSITTSI «TEXHOJIOTT1»
HayKOBEILlb BKJIIOYAE HE JINIIE 3HAHHS, SKi BUKOPUCTOBY-
FOTBCSI JIs1 BUTOTOBJICHHSI OKPEeMOi MPOAYKIIii, 3aCTOCY-
BaHHS BiJIIIOBITHOTO TEXHOJIOTIYHOTO TIporiecy ado Ha-
JTAHHS PI3HUX TOCIYT, aje i 3HaHHA y cepi opraHizarii
Ta yNpaBIiHHSA BUPOOHUITBOM, peasti3anii ToBapis (Map-
KETHHT), hiHaHCIB, pekyiamu Ta iH. [14, 104].

[Mpumyckaemo, 110 OTOBIp PO MEepeaaHHs HOY-Xay
MOYKHA BHOKPEMHTH SIK BUJI JOTOBOPY MPO MEpeIaHHs
TEXHOJIOT1].

[lepenanHs npaB Ha HOY-Xay HE MOXKE 3/11HCHIOBA-
THCSI TOTO’KHO TIEPEIAHHIO MIPaB iHIINX 00’€KTIB iHTe-
JIEKTYyaJIbHOI BIIACHOCTI, 60 HOYy-Xay HE MOXKe MaTu Oy/ib-
SIKHH OXOPOHHUH JOKYMEHT, aJl)Ke IIe CYIepeUUTh I0-
HATTIO «HOY-Xay» IpPH PO3KPUTTI iHPopmamii
rpomMajicbkocTi. FOpUInYHO OOMEKUTH BUKOPUCTAHHS
HOYy-Xay MO)KHA TUIBKH MiJ 4ac yKJIaJaHHs JOTOBOPY 3
KOHKpETHHM cy0’ekTOM. J[OTOBIp Mpo TiepeianHs HOY-
Xay BH3HAUA€THCS 3a3BHYAl SIK HaJaHHSA Oe3MaTeHTHOL
TIeH311 Ta XapaKTepU3YETHCS ASIKUMH 0COOIMBOCTSIMH,
OB’ SI3aHUMU 31 crienndikoro Hoy-xay [6].

Beropa T. 1. BBaxkae, 1o JOroBip Mpo MepeaaHHs
HOY-Xay HE MOKHA pO3MIISIAATH SIK HEMOWMEHOBAaHUM
CTOCOBHO 3a3HAYEHOT0 TUITY AOTOBOPIB, OCKIIbKH, Ha ii
JyMKY, [1€ CAMOCTIHHHMIA IOTOBIp y cepi IpaBa iHTeeK-
TyallbHOI BitacHocTi [1, c. 124].

IepenyMOBOIO YKIIaJEHHS LILOTO OTOBOPY € AOTO-
Bip MPO PO3KPHTTS HOY-Xay, 32 SKHM OIHA CTOPOHA —
BOJIOZIIJICTIb TIPaBa Ha HOY-Xay 3 METOIO TIONEPEIHBOTO
03HaMOMJICHHS 3 HUM iHIIOi CTOPOHU — HOTEHLIHHOTO
Hioro HaOyBaya JUIs NPUHHATTS PILIEHHS PO YKIIaIeHHS
MIXK HUMH JIOTOBOPY TIPO MepelaHHs HOy-Xay Haja€ iH-
1l cTOpoHi iH(opMaIiiro, MO CTAHOBUTH CYTHICT HOY-
Xay, B JOCTAaTHBOMY JUIsl IIbOTO 00cs3i. IHIIa cTropoHa
3000B’SI3y€THCS OIUTATHTH JAOCTYII 10 HagaHoi iH(opma-
1ii, He pO3roJjomyBaTH il Ta HE BUKOPUCTOBYBATH 10
YKJIaJICHHS IOTOBOPY PO MEpeIaHHs HOy-Xay abo BTpa-
TH TaeMHOCTI iH(dopmarii [2, c. 14].

3ayBa)KUMO, IO JOTOBIp MO MEpeIaHHs HOy-Xay
BHIIAJIA€ 13 3arajbHOi KOHIICMIIIi JOrOBOPIB MO0 PO3-
MOPSKAHHSI MaHOBUMU TPaBaAMHU IHTEICKTYaIbHOL
BITACHOCTI, OCKUJIBKH 32 JIOTOBOPOM IIPO TIepeIaHHs HOY-
Xay HAQJA€THCS HE TUTBKM MaifHOBE MPaBO Ha BUKOPHUC-
TaHHA, aje i caMe HOy-Xay, TOMY BKJIIOUEHHsI HOro 110
rnaBu 75 K Vkpainu € HeMoxJIuBUM. Buxonsuu 3
[ILOTO, JOCITIHKYBAHUHN JIOTOBIp HE MOXKe OyTH Kiacudi-
KOBaHMH SIK 1HIHMI JOTOBIp IIOJI0 PO3MOPSKAHHS Maii-
HOBHMMH IIPaBaMU IHTENEKTyalbHOI BIacHOCTI. [Ipenmer
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OO JIOTOBOPY BUXOJHUTH 32 MEXI1 JIOTOBOPIB MO0
PO3MOps/KaHHS MAHOBUMH TIPAaBAMHU 1HTEIEKTYaIbHOT
BiacHocTi [1, c. 109].

[H1ry Touky 30py obctoroe B. M. Kpmxna, BBaxka-
104, 110 BiH HemoiMeHoBauHwui [13, ¢c. 621],

[ligTpuMy€eMO TOYKY 30Dy, IO IOTOBIp MpoO mepe-
JIAHHS HOY-Xay € CAMOCTIHHIM JJOrOBOpOM y cdepi mpa-
Ba IHTEJICKTYaJIbHOI BIACHOCTI.

JloroBip nipo nepenaHHs HOy-Xay 3a3BHUai € oriar-
HUM, OCKUIbKHM HaOyBau 3000B’sI3aHUMN CIUIATHTH Bij-
qy)KyBady (LEICHTY) I'POIIOBY UM iHITY BHHATOPOLY,
TOOTO 3JIHCHUTH 3yCTpiYHE HaJlaHHS MaTepiaabHOTO
XapakTepy 3a HaJAaHHS oMy 00yMOBICHUX JIOTOBOPOM
3HaHb 1 JOCBIY, @ TAKOK HaJJAaHHS «IIPpaBa» Ha iX BUKO-
puctanHsa. OCKiJIbKH MpaBa Ta 000B’SI3KH HAJICKATh
CTOPOHAM B33a€EMHO, BiH € JBOCTOPOHHIM Ta B3a€M03000-
B’sA3yI0uMM (B3a€MHHMM). JIOTOBip Mpo NepeaaHHs HOY-
Xay € KOHCEHCYaJbHUM, OCKUTBKH BBaYKAETHCS YKIIa-
JICHUM 13 MOMEHTY JIOCSTHEHHSI CTOPOHAMH 3TOJH 34
BCiMa iICTOTHUMH YMOBaMH JIOTOBOPY U YKJIaJaHHs HOTo
y BiAmoBiaHiN (Gopmi (3a3BHUHail mpoCTiit MHCHMOBIH) [ 3,
c. 81, 83].

OTxe, 1€l TOTOBIp € TBOCTOPOHHIM, KOHCEHCYalTh-
HUM 1 BIJIUTATHUM, 32 YMOBH, 110 O€3BiJIIJIATHICTH HE
00yMOBIIEHa y CAMOMY JTOTOBOPI.

AJnle He MOXKe MTHCS PO BU3HAHHSA [IpaBa HA BUKO-
PHUCTaHHS HOY-Xay TPEAMETOM JO0TOBOPY, OCKUTBKU HE
MOXKe OyTH cy0’€KTHMBHOTO IpaBa Ha KOH(DIICHIIHHY
iH(hOpMaIlit0 y BHIVISI HOY-Xay B CaMOro HOro BOJIO-
Jinblg (ocoOu, sika BU3HAYMIIa KOH(piAeHIiiHY iHpOp-
Mallifo y BUIJISII HOY-Xay). BigcyTHS 1 IopuaAnYHa MOHO-
TIOJTisl Y BOJIOJUTBIIS HOY-XAy, OCKUTBKH € JIHIIe «(hakTid-
Ha MOHOIIOJIis» Ha KOHQIAeHIIHHY iHpopMalio y
BUDIIAJII «KOMEPIIHOT TAEMHUII» UM HOY-Xay [5, c. 81].

Crnix TeOpeTUIHO OOIPYHTYBATH PO3MEKYBAHHS
TpeMeTa IOTOBOPY TPO MepeiaHHsI HOy-Xay Ta 00 €KTa
JIOTOBOPY IIPO MEPEAAHHS HOY-Xay.

3akoHonaselpb y nojokeHHsx LIK Yipainu mpo okpe-
Mi BUJI JIOTOBOPIB BUKOPHUCTOBYE TEPMIH «IIPEIMET J0-
TOBOPY», MalO4HX Ha yBa3i pedi, MaifHO, MaifHOBI MpaBa, a
B I'K VkpaiHu aHanoriuHi kareropii Ha3uBae «00’ €KTOM»
JIOTOBOPY (OPEH/IH, JII3UHTY, KOHIIECIT Ta 1H.).

3 oHOTO OOKY, IIMBIJIHHO-TIPABOBA TEOPis BU3HAE
00’exTaMu BIAMOBiAHI Onara (pedi, rpoiri, MaitHO, Mai-
HOBI IpaBa, [ii, MOCIIyTn), He MOAUIAI0UH IX Ha «IOpH-
JIUYHI» Ta «MaTepiaTbHI».

3 iHIIOTO — /IS 3000B’ I3aIbHUX TPAaBOBITHOCHH
Teopist BUOYZIOBY€E MAPHY CHUCTEMY 00’ €KTiB, Jie € I0pu-
JUYHUR 00’ €T (J1i1) Ta MaTepiadbHUK 00’ €KT, TOOTO
npeamet (Oara: pedi, MaiiHO). AJie B IIbOMY BHIAAKY
00’€eKTH-Ti1 Ta 00’ €EKTU-TIOCITYTH, BTPAdalouy CBiif cTa-
Tyc Ojara i Bke BUKJIIOYHO y 3HaU€HHI1 MOBEIIHKH (A1),
IIEPEKOYOBYIOTh» Ha «IOPUIUYHY CTOPOHY» MapHOi
CHCTeMH 00’ €KTa, 3aJTUIIAI0YH OTOICHOI0 «MaTepialbHy
cTopoHy» [15].

[IpenmeToM moroBOpy MpoO IEpeaHHS HOY-Xay €
MIPaBO Ha BUKOPUCTAHHS HOY-Xay, SKE BiJICTYMA€EThCS 32
JIOTOBOPOM ITPAaBOBOJIONLIBIEM, a TaKa CTOPOHA HA3MBa-
€THCSI BIICTYTIAI0Y0I0, TOOTO MOYKHA CKa3aTH, 10 TAKOMY
i1 TTOJIOKEHHIO TIEBHOIO MIPOIO BIJIMOBiNAE TEPMiH «Ile-
neHT». be3syMoBHO, iCHY€e TIeBHA YacTKa YMOBHOCTI B
3aCTOCYBaHHI IIbOTO TepMiHa 710 Ha3BU CTOPOHH, sIKa
HaJae (BIJCTyIa€e) MpaBO HA BUKOPUCTAHHS HOY-Xay,
BOJIOIIBIIEM SIKOTO BOHA €.

[lepenanns HOy-Xay — L€ aKT (1is1), AKHiA (sKa) BUU-
HSIETHCS TUTBKH OZHIEI0 CTOPOHOI0. Jpyra sk cTopoHa
BYMHSIE MMPOTHIICKHE TIEPIIiid — nMpuitMae Hoy-xay. Llei
¢akT y cydacHiil Ha3Bi goroBopy irHopyertscs. Tak,
SIKII[O TIPOBOJIMTH IIEBHY aHAJIOTIIO Mi’K IOTOBOPOM TIPO
MepeIaHHs HOy-Xay Ta JIOTOBOPOM KYITIBIi-IIPOAAXYy, a
JUISL IIbOTO € TIEBHI MiJICTaBU, TO OCTaHHIHN, ypaxoByIOUH
BHKJIaJIeHE, C1iJ1 Oys10 O HA3UBaTH JIOTOBOPOM MPOJIAXKY.
[IpoTe BiH HA3UBAETHCS BCE JK TAKK JOTOBOPOM KYITiBIIi-
nponaxy. I e abcomoTHO MpaBIIbHA Ha3Ba, KA aJICK-
BaTHO BijioOpakae xapakrep il 000X CTOPiH.

[Ipu 1ibOoMy ciii ypaxoByBaTH, [0 KOH(IACHIIIHHA
iH(pOpMallis y BUIVISAI HOY-Xay € HeopedeBlieHot (0e3-
TiJIeCHUM OJIaroM), TOMy HE MOXKE TepeaaBaTucs Bif
onHi€el ocoOu 110 1HMIOI. SIKmo OyTH TOYHHUM, Y IIbOMY
BHIIAJKy Oy/ie HaJaBaThCs JOCTYH J0 KOH(IACHIIHHOT
iHpopMarii y BUIIs I HOy-Xay [3, c. 83].

JilicHo, 0cOONMBICTH MpolLIeCy MepelaHHs HOy-Xay
MOJIATa€e y KOH(DIICHIIHHOCTI Ta CEKPETHOCTI CaMOTO
HOY-Xay sIK 00’ €KTa JIOTOBOPY.

Xoua I'. llITymnid BBaxae, o NpeMeToM JI0OTOBOPY
PO NepeaHHs HOy-Xay MOXKe OyTH 1 HECEKpETHE HOY-
xay, IpOTe 32 YMOBH, IIIO TOH, XTO Kymnye (JileH3iar),
Oaxkae mpua0aTH 3HAHHS 1 JOCBIJl BOJOIUIBIS ITpaBa
(minensiapa) B yciit ix cykynHocCTi [16, c. 349].

OTe, 32 UM JTOTOBOPOM CIIiJI BiIMEXOBYBaTH
00’€KT HOy-Xay — crienupiYHUH, HeTpaIUIIHHIE 00’ €KT
IpaBa iHTENEKTyalbHOI BIACHOCTI, IKHH Ma€ O3HAKH
KOH(IIEHIIHHOCTI, 110 JI03BOJISIE BIIPI3HUTH HOTO Bij
3arajibHOB1IOMOT 1H(pOpMAaIlii, Ta MpeMeT TOTOBOPY PO
nepesiayy HOy-Xay, 3a SKHM 3JIHCHIOEThCS TIepeIaHHs
iH(hopMallii, 3HaHb 1 JOCBiLy Ta HaJaHHS MpaBa Ha BU-
KOPHCTaHHS HOY-Xay.

o cTocyeThecs HA3BU CAMOTO JTOTOBOPY TIPO TIepe-
Jady HOy-xXay, TO HeOOX1JHO 3a3HAUUTH Take. SIKIo
BBaXKaTH, 110 NPEAMETOM JIOTOBOPY INepeauy HOy-xay
OXOILTIOOTHCS HE TUTBKHU BIIACHE TiepeiaHHs 1H(opMalii,
3HAHb 1 JOCBiAY, a i HAJaHH IIpaBa HA BUKOPUCTAHHS
HOYy-Xay, TO i cam JoroBip moTpidHo Oyno O Ha3BaTH
HaKIIIe — PO HaJJaHH: IpaBa Ha BUKOPUCTAHHS HOYy-Xay
Ta WOTO MepeIaHHs.

VYknaneHHs! JOTOBOPY IO Nepegady HOy-Xay Mae
NeBHY crienudiky, MoB’s3aHy 3 HEOS3MEKOI PO3KPHTTSI
3MIiCTy KOH(ICHIIHHOI iHQOopMaIil y BUDIAII HOY-Xay
B)KC Ha CTa il Mepe/IOTOBIPHUX KOHTAKTIB cTOpiH. ToMy
YKJIQJICHHIO JIOTOBODY, SIK MPABHUJIIO, TIEPENy€ YKIIaICHHS
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CTOPOHAMHU TIOTEPEIHBOI YTOMHU, B SIKIH Cepel 1HITUX
00yMOBIIOIOTHCSI YMOBH 320e31e4eHHs KOH(iACHIIiH-
HOCTI HOy-Xay. CIliJy MaTy Ha yBas3i, 110, Xoua 3a J0r0BO-
POM TIpo Tiepenady HOy-xay HaOyBady H HepenaroThCs
(SIK TIpaBUJIO) MIEBHI OpEUEBIICHI 00’ €KTH — TEXHIUHA
JIOKYMEHTallisl, 3pa3kd BUPOOiB, MpUOOPiB, pEUOBUH Ta
1H., TOJIOBHE BCE X HE B IIbOMY, a B iH(opMaIlii, ska B
HUX MicTuThcs. Came BOHA IIKaBUTh Hacamrmepesa Ha-
Oysaua [3, c. 85].

[Tpu 9oMy, BUXO/ISTUYH i3 TPAKTYBaHHS HOY-Xay, BHIi-
JISIFOTH OKPEMi BUAM IOTOBOPIB MPO MEPEAAHHS HOY-Xay.
3anexHo BiJ 00cATY Mpas, IO MEPEAAIOThCs, BUIUISIOTH
JIOTOBIp TPO MEPEaHHs HOY-Xay Ha BUKJIFOYHIA OCHOBI
Ta JOTOBip MpO MepeJaHHs MpocToro Hoy-xay [10,
c. 237].

Taxk, 3a TOroBopoM Ipo MepemaHHs HOy-Xay Ha
BUKJIIOYHIA OCHOBI BOJIOAiNICIb MTpaBa Ha HOY-Xay
3000B’A3y€ThCS HAJaTH HOY-Xay TUIBKH OJHOMY Ha-
OyBauy Ha meBHIN TepuTopii. CaMm e BOJOIIJICIb
IpaBa Ha HOy-Xay B TaKOMY pa3i HE Ma€ IpaBa BUKO-
PHUCTOBYBaTH HOTO, SIKII[O JOTOBOPOM HE IependaucHe
iHIIE. 3a JOrOBOPOM PO TIepeIaHHs TPOCTOTO (HEBH-
KIIIOYHOTO) HOY-Xay BOJIOZLICIH TTpaBa Ha HHOTO MOXKE

caM BHKOPHCTOBYBAaTH HOYy-xXay. bijpIme Toro, y Isomy
BHIIAJKy TepeadadaeThes Mepeiants HOy-Xay TpeTii
0co0i. BomHoyac y 10roBopi CTOpOHaMHU MOXYTh OyTH
nepeadayeHi 0OMeXKEeHHS, BIIMOBIAHO 10 SKUX BOJIO-
JIUTBIIEB] TIpaBa Ha HOY-Xay, HAMPHUKIIAJ, HAJTAEThCS
MpaBo MepeaaTu HOy-Xay TLIBKU OJHOMY HaOyBaueBi
[1,c. 107].

BucHoku. IlincyMmoBytoun, OKpecInMoO Taki MO-
MEHTH:

* mepejada HOy-Xay € GopMOI KOMEpIiHHOIo
Tpauchepy;

* [IPEIMETOM JO0TOBOpY MO Mepeaady Hoy-xay sK
BHJy JIOTOBOpY y cepi TpaHChepy TEXHOJIOTIH MOXKe
OyTH OCHOBHA [isl, SIKY HAJIC)KUTh BUMHUTH IS TOCSAT-
HEHHSI METH JIOTOBOPY, 10 BioOpa)keHa y BU3HAYCHHI
IIFOTO BHIY JOTOBOPY, — IEpPEIaHHs Ha0yBady «IIpaBa
JIOCTYTIY» J0 HOY-Xay JUISl TIOAaJIbIIIOTO HOTO BUKOPHUC-
TaHHS Ta HOY-Xay fIK CyKYNMHOCTI NeBHOI iH(opmaii,
3HaHb 1 JJOCBITY, SIKI HOMY HaJexarthb i HeoOXiHI Ha0y-
Bauy JUIS JOCATHEHHS MTOCTABICHOT METH JIOTOBOPY;

* 33 JIOTOBOPOM TIPO Mepeady HOy-Xay MepeaatoThes
KoH(ieHIIiHA iH(pOopMaIlis, HAYKOBO-TEXHIYHI 3HAHHS
Ta JIOCBIJI 1 HAIAETHCS MTPABO HA BUKOPUCTAHHS HOY-Xay.
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PO3I'OH O. B.
KaHAWAAT IOPUINYECKUX HayK, TOLESHT, Bedyluii HayuHbli corpyaank HUM npaBoBoro obecrnieuenust

uHHOBamoHHoro pa3sutus HAIIpH Ykpaunst

HOPEIMET JOI'OBOPA O HEPEJAYE HOY-XAY KAK BUJA 1OI'OBOPA
B C®EPE TPAHC®EPA TEXHOJIOT U

B nanHOI cTaThe aHANMM3UpyeTCs KaTeropus Hoy-xay Kak (popMa KOMMepUYecKoro TpaHcdepa 1 00beKT HHTEIIICKTY-

aNbHON COOCTBEHHOCTH. PacCMOTpPEHBI BAPUAHTHI COOTHOIIEHHS TpaHC(epa TEXHOIOTHI U KOMMEPIIUATU3AIMN TEXHO-
noruit. BeisiBreHs! mpo6ieMbl HACHTH(UKAIINK MPEAMETa TOr0BOpa O mepeiade Hoy-xay. [IpeanokeHo onpenencHue
HOYy-Xay Kak IpeaMeTa J0roBopa o mepeade Hoy-xay Kak BUa JJOTOBOpa B cdepe TpaHcdhepa TeXHOTOTHIA.

KitioueBble cj10Ba: HOy-xay, TpaHC(hEp TEXHOIOTHH, KOMMEPIHAIH3AIUsI TEXHOJIOTHIA, IOTOBOP O Iepeiade Hoy-Xay.
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SUBJECT OF KNOW-HOW TRANSFER AGREEMENT AS A TYPE OF AGREEMENT
IN TECHNOLOGY TRANSFER AREA

Problem setting. The article is devoted to: the analysis of the category of know-how as a form of commercial trans-

fer and the object of intellectual property.
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The main source of economic development of the country and ensuring its competitiveness in the economy are the
results of scientific and technical works, in particular, on an object such as know-how.

In Ukraine, in the context of a market economy, entrepreneurs engage in a competitive struggle for the profitability
of their business, which to a certain degree depends on the ability to dispose of the results of intellectual activity of a
person to which the know-how has long been a part. However, despite the widespread use of know-how through the
conclusion of an agreement on the transfer of rights in everyday life, the mechanism of its legal protection has not received
the appropriate legislative consolidation, which greatly complicates the solution of problems that arise in everyday prac-
tice.

Target of research. The purpose of the study is to analyze the category of know-how as an object of intellectual
property, transfer of know-how as a form of technology transfer and directly disclosure of the features of the contract on
the transfer of know-how as a contractual design in the classification of contracts in the field of technology transfer.

Analysis of resent researches and publications. Know-how as an object of intellectual property was studied by such
scholars as T. I. Begova, O. V. Dobrynin, A. A. Hakobyan, G. Yu. Stauppf. They were interested in the problem of tech-
nology transfer, including about the know-how agreement, Yu. E. Atamanova, O. M. Vinnik, O. M. Davydyuk, G. 1. Zhits,
Yu. M. Kapitsa, D. S. Makhnovsky , V. S. Milash, E. A. Novikov, B. M. Paduchak, O. S. Trofimchuk, N. M. Fonstein, A.
A. Chobot, L. E. Yakubivsky.

Article’s main body. Today, know-how is a necessary intellectual property object, which thanks to an agreement on
the transfer of rights as a regulator, which ensures the steady development of commercialization.

Technology transfer and technology commercialization are different processes that can both exist separately from
one another and be linked to each other if the technology transfer makes it possible for commercialization.

Under this agreement, the object of a know-how must be distinguished - a specific, non-traditional object of intel-
lectual property rights that has the characteristics of confidentiality, which makes it possible to distinguish it from well-
known information, and the subject of an agreement on the transfer of know-how under which the communication of
information is carried out, knowledge and experience and the right to use know-how.

Conclusions and prospects for the development. The author came to the conclusion that the subject of the contract
on the transfer of know-how as a type of contract in the field of technology transfer may be the main action that must be
taken to achieve the purpose of the contract, which is reflected in the definition of this type of contract - transfer of the
acquirer “access rights” to know- how for its further use and know-how as a combination of certain information, knowl-
edge and experience that it belongs to and the necessary acquirer to achieve the purpose of the contract. According to the
agreement under study, the author emphasizes that confidential information, scientific and technical knowledge and ex-
perience are transferred under the contract on the transfer of know-how and the right to use know-how is transferred.

Keywords: know-how, technology transfer, technology commercialization, know-how transfer agreement.
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