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MMPOMO3UIIA YKJIACTU IUBLIBHO-IIPABOBUI JIOT OBIP

VY crarTi mpoaHaTi3oBaHO MPOTIO3UIII0 YKIACHHS UBITFHO-TIPABOBOTO JJOTOBOPY. BH3HA9ar0ThCS XapaKkTepHi 03Ha-
ku oepTr. BkazyeTscs Ha Te, 0 IPOMO3HIIS YKIACTH JOTOBIp MOBMHHA MICTHTH BKa3iBKY Ha BCi iICTOTHI YMOBHU Maii-
OyTHBOTO OTOBOPY. 3a3HAYAETHCA, IO OdepTa MATBEPAKYE HaMip opepeHTa BBaXKaTH cede 30008’ I3aHNUM 3a TOTOBOPOM
y pasi ii mpuiHATTSA. AHAJI3YEThCS Taka 03HaKa OepTH, sK ii agpecHicTs. Bu3HagaeThes CTPOK, MIPOTATOM SIKOTO O(EpeHT

3B’SI3aHUI CBOEIO MPOMO3HIIIEI0 TIPO YKIAACHHS T0TOBODY.
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IMocTranoBka mpodiaemu. [Ipouec nepexoay Hamioi
Jep KaBH JI0 PO3BHHYTOI PUHKOBOi EKOHOMIKH 3yMOBHB
roCTpy moTpely y PO3BUTKY IiANPUEMHHUIITBA, IIPOBE-
neHHi pedopM y cdepi BIacHOCTI Ta MiJBUILEHH] poi
UBUTBHO-TIPABOBOTO TOTOBOPY. YKIIAJAECHHS JOTOBOPY
ABJIsIE co00T0 cKiIagHuii mporec. [Ipu iforo ykmamanHi
BHUHUKAE PsIJl MUTaHb, OB’ A3aHUX MPOMO3ULIEI0 YKIIa-
JCHHS [IUBITHEHO-IIPABOBOTO JIOTOBOPY.

Hinb nanoi podoTH — 3arajbHE JOCII/HKCHHS Ta
aHaJIi3 MPOMO3ULi1 YKIaJeHHS [IUBUILHO-IIPABOBOTO J0-
roBopy. Jlist ToCcSATHEHHS 11i€1 MEeTH HEOOX1THO BUPIIIH-
TH HACTYIHI 3aBJAAaHHSA: 1) HABECTH MEpeIiK 03HaK
odeprTyu; 2) BCTAHOBUTHU TE, IO MPOMO3HUIis YKIACTH
JIOTOBIp MMOBMHHA MICTHTH BKa31BKY Ha BC1 iCTOTHI yMO-
BU MaifOyTHBHOTO TOTOBOPY; 3) BU3HAYUTH, L0 odepTa
MiATBEpAXKy€e Hamip odepeHTa BBakaTu cede 30008’ s-
3aHHUM 32 JIOTOBOPOM Y pa3i ii mpuiHATTS; 4) mpoaHa-
Ji3yBaTH TaKy 03HaKy odepTH, sK ii aApecHiCTh; 5) Ao-
CHIJIUTH CTPOK, MPOTIATOM SIKOTO O(EpEeHT 3B’ sI3aHUH
CBOEIO MPOMO3UIIIEI0 TIPO YKIIAJCHHS JOTOBOPY.

0O0’€KTOM JAHOTO JOCIIKEHHS € CUCTEMA BIIHO-
CHH, 3aKpiIlJIeHa CyKYITHICTIO TIPaBOBUX HOPM, IO Pery-
JIFOE TIPOTIO3HUINIO YKIIAICHHS [UBLUTEHO-TIPABOBOTO J0-
rosopy. [IpeaMeTom OCIIPKEHHS SBISIETHCS CUCTEMA
MIPABOBUX aKTIB, K1 PETYJIOIOTh BIIHOCUHH, LII0 BUHU-
KalOTh NP YKJIJCHHI IUBUTEHO-TIPABOBUX JOTOBOPIB.

AmHaJi3 ocTaHHIX JocaiTKeHb. /loroBipHi mpaBo-
BiTHOCHHU JOCIIIKYBaJIUCS HAYKOBISIMH y PI3HHUX ac-
nekTax. Jlocmimkenns B miid cdepi nposenu C. O. bopo-
noBcekuit, M. 1. bpariacekuii, B. B. BiTpsucekuii,
0. O. Kpacasuukos, O. C. Modpde, B. B. Jyus,
B. I'. Onroxa Ta iH. Aie mpo0OieMaTiKa MpoITo3HIli yKIIa-

JIeHHSI [IUBIJIBHO-TIPABOBOTO JIOTOBOPY CJ1a00 BHCBITIIE-
HA, € JOCTATHHO aKTYaJIFHOIO Ta TOTPeOy€e MOAATBIIOrO0
JIOCHIJKEHHS.

Buxaaa ocHoBHoro marepiaay. Ilpono3umnis
YKJIacTH JI0TOBIp (0hepTra) — Iie mepiia cTais yKIaJaeH-
HSl [IUBUTLHO-TIPABOBOTO JIOTOBOPY.

Tak, O.C. Hodde 3a3nauaB, 10 Hpomo3uiis yKiac-
TH IOTOBip BH3HAETHCS 0(pepTOIO, SKIIO BOHA, IO-
nepIne, MiCTUTh BKa3iBKy Ha BCi iCTOTHI yMOBH MaifOyT-
HBOTO JIOTOBOPY 1, HO-JpYTe, aJpecyeThCsi KOHKPETHIH,
TOYHO B HIiW 3a3HauyeHii 0cobi. [Ipu HemoTpuMaHHI y
3po0IeHii mporo3ullii xoua 6 oHieT 3 BKa3aHUX BUMOT
BOHA BBa)KA€ThCS He 0(epTOIO, a JIMIIE BUKIMKOM Ha
odepTy, 110 Hi IO YOro He 3000B’513y€ TOTO, XTO ii 3po-
6uB. Ha Taknii BUKIK MOXYTh OyTH pi3HOMaHITHI Bif-
T'YKH. ABTOp yKa3ye, 110 iX He MO)KHa BBa)KaTH aKIell-
TOM, OCKUJIBKH IM HE IepeyBalia MPOIO3UIIis YKIACTH
JIOTOBIp y IIPaBOBOMY 3HaueHHI 1IbOTO cioBa [1, c. 49].

Camoiinenxo I'B. Bujinsie HacTynHi 0coONMUBOCTI
odepTH:

— ajpecallis OHii Y1 KUIbKOM 0co0aM (41 HeBU3HA-
YEHOMY KOy 0ci0), 3ilficHeHa Oyab-sIKUM CIIOCOOOM:
peKiIama, BUCTaBKa, IPMapOK TOIIO;

— MICTUTh BKa3iBKYy Ha iCTOTHI YMOBH Maii0yTHOTO
JIOTOBODY;

— BHpaxae HaMip odepeHTa BBaxatu cebe
3B’s13aHUM TIPOITO3UIIIEIO (2 HE JIOTOBOPOM, OCKUIBKHY BiH
1Ie He yKJIaJeH!i) B pasi ii NpuiHATTS;

— HasIBHICTh PEKBI3UTIB OepeHTa, BOHH MOBUHHI
OyTH JIETKOOCTYTTHUMH;

— MICTHUTh BKa3iBKy Ha CTPOK YMHHOCTI oept. Lle
MOSICHIOETHCSI CTPOKOBICTIO 3B’SI3aHOCTI odepeHTa
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3000B’s13aHHSAMU 3 oepTH. BUKOHAHHS aKIIEITaHTOM
JIiid, SIKi CBiIYaTh MPO akuent opepTH Mmo3a MeKaMmu
CTPOKY 1i 11ii, HE TATHE 32 COOOI0 aBTOMAaTUYHOTO BH-
HUKHEHHS 3000B’s13aHHS Y 0)epeHTa Mepe/l OCTaHHIM
[2, c. 92-93].

[H1i aBTOpPHU BKa3yroTh, 10 0(epTOI0 BU3HAETHCA
JIIIE TaKa IMPOTIO3UIIISI PO YKIaICHHS JOTOBOPY, sIKa,
Mo-Tepire, MiCTUTh iICTOTHI YMOBH JIOTOBOpY; MO-
Jpyre, NiaATBEpKy€e HaMip odepeHTa BBaxaTH cede
3000B’s3aHUM 32 JIOTOBOPOM y pa3i ii MpUuHHATTS, 1,
MO-TPETE, aJpecoBaHa MeBHiN ocobi um ocobam [3,
c. 475].

TnymaueHHsI OepTH BU3HAYAETHCS TAKOXK 1 HA 3a-
KoHOZIaBYOMYy piBHi. Tax, BifmoBigHo 10 1. 2 4. 1 cT. 641
LK VYkpainu [4] nporo3uliist yKiacTu I0TOBip Ma€ Mic-
TUTH ICTOTHI YMOBH JIOTOBOPY 1 BUpaXKaTu Hamip 0codw,
sKa ii 3poOwmiia, BBakaTtu cede 3000B’43aHO0 y pasi il
MPUIHATTS.

PosmisiHeMo miepinry o3Haky odepTH — IMpOTIO3HILis
YKJIACTH JIOTOBIp Ma€ MiCTUTH iCTOTHI YMOBH JOTOBOPY.

Tak, O. O. KpacaB4ukoB 710 iCTOTHUX YMOB JOT'OBO-
PY BITHOCHTB Ti JIOTOBIPHI YMOBH, SIKi MAIOTh IOPUIYHE
3HA4YEHHS, TOOTO BIUIMBAIOTH Ha (DOPMYBAHHS Ta CYT-
HICTh MPABOBIIHOILIEHHS, 1110 BUHUKAE 13 BiAMNOBIAHOTO
JIOTOBOPY [, c. 441].

IcTroTHUME € YMOBH, K1 € HEOOXiTHUMH ISl YKJIa-
JIEHHS JOrOBOPiB JaHoro Buay. [1pu BiacyTHOCTI X04a 6
OJTHI€ET 3 TAKUX YMOB JIOTOBIp HE € YKJIAJICHUM.

V BUNaNKy, SKIIO JOCATHYTA 3rOJU MO0 iICTOTHUX
YMOB, TO JIOTOBip HabWpae YMHHOCTI, HABITh SKILO B3a-
rajii He MiCTUTb 3raJIKy CTOCOBHO SIKHUXOCh IHIIIAX YMOB.

Y. 1 ct. 638 LUK Ykpainu [4] mofisisie icTOTHI yMOBH
JIOTOBOPIB HA YOTUPHU TPYIIH:

1) yMOBH Mpo MPEAMET JOTOBOPY;

2) yMOBH, SIKi BU3HAUCHI 3aKOHOM SIK 1CTOTHI JIsI
JIOTOBOPIB JJAHOTO THUILY;

3) yMOBH, 5iKi € HEOOX1THUMH JIJIS IOTOBOPIB IAHOTO
BHLY;

4) yMOBH, LIOAO SIKUX 32 3asBOI0 OJHIEIO 3 CTOPiH
Mae OyTH TOCATHYTO 3TONIH.

[pyra o3naka odepta — HaMmip ocodwu, sika ii 3poou-
na, BBayKaTH cebe 3000B’s3aHOI0 Y pasi il mpuiHATTS.
be3 Hamipy ocobOu yKiacTH JOTOBIp i OyTH HUM
3B’sI3aHO0 HAJIall, IOTOBIp HE MOXe OyTH YKJIaIeHHUH
HaBITh 3a HasIBHOCTI B OepTi BCiX ICTOTHUX YMOB JI0-
roBopy. [Ipormo3uist HOBUHHA BHpakaT OCTaTOYHE Pi-
IICHHS O(epeHTa YKIACTH IUBLUIFHO-TIPABOBHH JIOTOBIp.
3a 0NOMOTOI0 11i€i BUMOTH MOXKHA BiIMEKYBaTH odep-
Ty BiJl IEPETOBOPIB, METOK SKHX € TUIbKH YTOYHCHHSI
HaMipiB.

Bignosiano 10 u. 2 c1. 641 LUK Ykpainu [4] pexinama
200 1HIII TPOTIO3HIIii, a[peCOBaHI HEBU3HAYCHOMY KOJTY
0ci0, € 3anpoIIeHHSIM POOUTH MPOTIO3HUIIT YKIACTH JI0-
TOBip, SIKIIO iHILIE HE BKa3aHO y pekaami abo 1HIIUX
TIPOTIO3HINISIX.

Xo09a 3aKOHO/IABEIb YiTKO BU3HAYUBCS 13 3HAYCHHAM
peKJIaMH IIpH yKIIaICHHI JOTOBOPIB, y HAYII 1€ TTTaHHS
3aJIMIIAETHCS Jemo quckyciitium. Tak, B. B. Jlyms BOa-
gae oepTy B peKIIaMHOMY OTOJIONICHHI TiJIBKH 33 YMO-
BH MPsIMOT BKA3iBKW Ha Iie y mpono3uiii [6, c. 66].
0. C. Modde, nHanaku, 3anepedye B3araii Taky MOX-
JMBICTH 3 THX MOTHBIB, 1[0 peKiIamMa (PO3TIOBCIOIKCHHSI
MPEHCKYPaHTIB, KATAJIOTIB) € 3BUMalfHUM 3aIpOIIICHHSIM
JI0 BCTYITy y TIEPETOBOPH, a HE 0epTOr0, Ha SKY MOXKE
OyTH HaJlaHa HECKIHYEHHA KUTBKICTh BIJIMOBIIeH, KOXKHA
3 IKUX poOuia O ToroBip ykinaaeHuMm [7, c. 324].

OueBUIHO, 110 /UTs BU3HAHHS PEKIAMHOTO MOBiI0-
MIJICHHS 0(DepTOI0 HEAOCTATHIM € 3a3HAYCHHS B HHOMY
TITBKHA OKPEMHUX YMOB JOTOBOPY a00 K TUTBKU MPSIMOL
BKa31BKH, III0 BOHA € 3allPOIICHHSAM JI0 YKIIAJACHHS J10-
roBopy. B. I'. Omroxa, Bka3ye, o peKIaMHe MOBiIOMIICH-
Hs MOXe OyTH BU3HAHO 0(epToro, SKIIO BiIIOBIIaE
TaKUM O3HaKaMm: 1) TOUHO BU3Ha4a€e TOBap, poOOTY, MO-
CJIYTH, 1[0 MPOIOHYIOTHCS; 2) MICTUTh MEpeTiK BCiX ic-
TOTHUX YMOB, Ha SKHX MOXe OyTH HanbaHO TOBap, po-
00Ty mocmyry; 3) MpsIMO Ta OJJTHO3HAYHO BUPAKAE TOTOB-
HICTB /IO BCTYILy Y JOTOBIp Ha 00’ SIBICHUX yMOBax 3
OyIb-SIKHM BIAMOBIIHUM Cy0’€KTOM IIUBLUIBHUX TPaBO-
BIZITHOCHH Ta 3000B’s13aHHS oepeHTa. Y IpOTHICIKHOMY
BUMAJIKY BOHA € TUTBKU 3aIpOLIEHHSIM 10 odeptH [8,
c. 34].

B. I'. Ounroxa 1igkoM CIYIIHO BKa3ye Ha HEOOXif-
HICTh PO3MEKyBaHHS odepTn Ta pexinaMu. Tak, aBTop
nporonye BHecTH A0 4. 1 cT. 1 3akony Ykpainu «IIpo
pexnamy» Big 03.07.96 Ne 270/96-BP 3minu i BUKIIACTH
1 y TaKii peaakiii: «Pekiiama — crieriaibHa iHpopMaIlist
po 0ci0, ToBapH, poOOTH Ta MOCIyTH abo 1HIIA COIli-
ajbHa KOpUCHA iH(pOopMallis, SKa PO3MOBCIOMKYETHCS B
Oyab-sKil (opMi Ta B OyIb-sSKHAH CIIOCIO ISl CIPUHAHST-
TS T1 IIUPOKUM KOJIOM CYO’€KTIB SIK 3 METOFO ITPSIMO 200
OTIOCEPEIKOBAHO OTPUMATH NMPUOYTOK, Tak i 0e3 Takoi
MeTH. Peknama, 1o MicTUTh ICTOTHI YMOBHU JIOTOBOPY 1
BUpa)Xa€e HaMip peKIaMoJaBIlsi BBaxaTu cebde
3000B’13aHUM y pa3i IPUHHSITTS NPOMO3HUIIT {00 YKIIa-
IEHHS JOTOBOPY OyIb-SKUM CIOKHBAaYeM pPEKIaMH,
MOJKE PO3IIIHIOBATHUCH K odepTan [8, c. 34].

HaiiGinpim auckyciiiHOO cepel HayKOBIIIB € Taka
03HaKHU 0(epTH SIK 11 aIPECHICTb.

[TeBHMit yac BUCHI BBAXKAIH, 1110 0PepTa MOKe OyTH
3BepHEHA TLIBKH JI0 IEBHOT 0COOM a0 70 KiJTbKOX KOH-
KpETHHX 0Ci0. SIKII0 5 Takol CpsSMOBAHOCTI J0 MMEBHOT
ocobu Hemae, To HeMae 1 odept [9, c. 302].

[Ipore, six Bka3yoTs M. I. bparincekuii 1 B. B. Bi-
TPSHCHKUI, y HAIll Yac, KOJIH yYACHUKHU 00Iry MaroTh
MOJKJIMBICTb CaMi 3HAXOJUTH COO1 MapTHEpiB, Ta 1Ie | B
YMOBax KOHKYpEHIIii, [0 MOCUIIIOETHCS, TTOMIHPUIACS
MIPaKTHKa BUTOJOUICHHS Pi3HOTO POMAY 3aIllPOIICHb 10
VKJIaJIHHsI JIOTOBOPIB 110 Pajiio, TeieOadeHHo, B Ipeci
[10, c. 158]. ToOTO MpoMnoO3Hilisg YKIaCTH AOTOBIp 3BEp-
HEHa J10 HeBU3HAuYEHOro KoJia ocio.
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C. O. BoponoBchkuii BKasye, o opepty Moxe OyTH
HaMpaBIIEHO /10 KOHKPETHO BU3HAYCHOT 0COOH, TPyMH
0ci0 YM HEBU3HAYEHOI IpyNH 0¢i0. 3 eKOHOMIYHOT TOUKH
30Dy 33JI0BOJILHUTH 1HTEpEeCH a0COJIFOTHO BCiX OaXkaro-
YUX HEMOXIIUBO, TOMY B KiHIIEBOMY PE3yJIbTaTi JOTOBIp
Oyze yKiIazeHo i3 0OMEXEHOI YaCTHHOK Oa)KarouuXx.
Binrak, mepiir, XTo aklenTyrTh YMOBH 0(hepTH, OyIyTh
OB’ s13aHi yMoBamu Jiorosopy [11, c. 73].

IIpono3utiist ToBapy B pekiiami, KaTtauorax, a TaKox
IHIIUX OINMHCaX TOBapy, 3BEPHEHUX J0 HEBU3HAUCHOTO
KoJa 0ci0, € myOIigHOI0 TPOTIO3HIIIEI0 YKIIACTH JIOTOBIp,
SIKITIO BOHA MICTUTH YCi ICTOTHI YMOBH J0TOBOpPY (4. 1
ct. 699 IIK VYkpainu [4]).

ITix my6miuHOI0 0(EepTOorO CITiJ PO3YMITH 3BEPHEHY
JI0 HEOOMEXKEHOT0 KoJIa 0Ci0 MPOTMO3UIIiI0 PO YKIIAAEH-
HS1 JIOTOBOPY, IO MiCTHTh BCI ICTOTHI YMOBH MaiiOyTHBO-
TO JIOTOBOPY, BUpakae 3roay odepeHTa OyTH OB’ I3aHIUM
il yMoBaMH Ta BUMAarae roBHOT'O 1 0€3yMOBHOT'O aKIENTy
[11,c. 73].

Tak, B. B. /leHnucrok BUAIA€ HACTYIHI 03HAKH ITy-
6niyHoi odeptu: 1) BoHa 3BepHEHA 1O HEBU3HAYEHOTO
KoJia 0ci0; 2) i3 mi€i mpomno3wuilii BOauaeThes BOJIS ode-
peHTa ykmacTu 10rosip; 3) ii mpeameTomM Moxe OyTH
TIJIBKU TOBAp, a pOOOTH Ta MOCIYTH — HE MOXKYTh; 4) 3a
3arallbHUM MPaBUJIOM, BOHA Ma€ MICTHUTH BCI ICTOTHI
yMOBH J1oroBopy [12, c. 92].

ITyGniuna odepra MOXKe HOCUTU OJHOKPATHUH Xa-
paxtep, TOOTO BOHA aBTOMAaTHYHO MOTIWHAETHCS JIOTO-
BOPOM TicIs 1 MPUHHSTTS, a00 MOXke OyTH aKIIENTOBAHA
OJTHOYACHO YH TMOCIIIOBHO JEKUIbKOMA 3alliKaBICHUMH
ocobamu — cy0’€KTaMU [UBIILHUX BIJIHOCHH. 3aKOHO-
JTAaBUOTO 3aKPIMJICHHS BUMATA€ MPABUIIO, BIITIOBITHO J10
SIKOTO aKkuent oeptu (3rozua MoKyIiB B JOrOBOPi Ky-
MIBITI-MIPOIAXY) HAIXOIUTh B MOPSAKY YEPTH, IO BH-
KITIOYa€ OTHOYACHICT 11 MPUHHATTS [7, ¢. 85-86].

[HIIOI0 03HAKOIO OEPTH € CTPOK, MPOTATOM SIKOTO
oepeHT 3B’s13aHMI CBOEIO MPOITO3HIIIEIO0 TTPO YKIIAICH-
Hs1 JIOTOBODY.

BianoBigHo 10 9acoBOro mpomixky aii odepra
MOXe: a) OyTH PUHHATA aKIENTAHTOM HETaiHO 1 JiSTH
JuIIe el ayke KOpOTKUH TepMiH (JOTOBip MiX IpH-
CYyTHIMHU CTOpOHaMH); 0) AiSITH 3 BpaxyBaHHAM 4Hacy,
HEOOX1THOTO IS MOMITOBOTO YH IHIOIOTO CIoco0y ii
JIOCTaBKH Ta OTPUMAHHS aKLENTY; B) Aif0 0(EPTH MOXKE
OyTu 00OMEXeHO BH3HAUYCHUM IEpiogoM yacy abo mo-
CTaBJICHO B 3QJICKHICTD BiJl BHHUKHEHHS 10111, BKa3aHO1
B 0epTi (11e CToCyeThCs 1 MyOmiuHO1 0epTH, M0 YMOB-
HO He oOMexeHa Jiero B uaci) [11, c. 63].

Tak, y ct. 643 11K Vkpainu [4] 3a3Ha4eHO, 110 SKIIO
y MIPOTIO3UITIT YKIIACTH JIOTOBIp BKa3aHUH CTPOK JJIst BiJl-
TMOBI/li, TOTOBIp € YKJIaJeHUM, KOJI 0c00a, sika 3poOuiia
MIPOTIO3HIIIIO, OJIeprKalia BiIMOBIIb PO TPUHHSTTS MTPO-
MO3UIII] MPOTITOM I[HOTO CTPOKY.

OTxe, B TUX BHIIAJKaX, KOJH y camiii odepTi Bkaza-
HO CTPOK JUIS BiANOBIZI, O)epeHT 3B’ A3aHUN CBOEIO

MPOIO3HIIIE€I0 MPOTATOM IIBOTO TepMiHy. SIKIIO BiH 3a
el Yac rmepeyMae 1 HapaBHTh MPOTIO3HIII0 PO YKJIIa-
JIEHHS JIOTOBOPY 1HILIH 0c0o0i, yKiIaae 3 i€ 1HIIOK
0c00010 JIOTORIp, TO HOro il OyTyTh MOPYIITYBATH MpaBa
TOTO, JIO KOTO BiH CIIOYATKY 3BEPHYBCSI 13 IPOTIO3HUITIETO.
ToMmy Ha HBOTO MOXXYTh OyTH MOKJIQJI€HI HETaTHBHI Ha-
CJIJIKM OJTHOCTOPOHHBOI BIIMOBH BiJl 3000B’ A3aHHS.
Hanpukmnan, 060B’ 130K BiIIKOAYBATH 3aI0lisHI TAKOO
BijiMOBOIO 30uTKH [ 13, c. 97].

CTpOK, IPOTATOM SIKOTO OpepEeHT 3B’ sI3aHUI TIPOITO-
3UIIETO 3aJICKUTH Bix 11 popMHL.

Tak, B. B. Jlynp Bkazye, 110 IPONO3ULLS YKIACTH
JIOTOBIp MOke OyTH 3po0iieHa yCHO ab0 B MUCHMOBIH
¢dopmi. Komm #imeTses mpo muceMoBy odepTy, TO BOHA
MOXe MaTu (GOPMY €IMHOTO JOKyMEeHTa (HampHUKIaa
MIPOEKTy AOTOBOPY) abo0 JINCTA, TEIErPaMHu TOIIO, IO
HA/ICHJIAIOTHCS aKIENTAHTY TOIITOIO YH 32 JJOMOMOTOIO
1HIIOTO TEXHIYHOTO 3ac00y 3B A3KY [0, c. 66].

B. B. Jlenucrok 3a3Hadae, 110 MPOTIO3HUILIs YKIACTH
JIOTOBIp MOKe BOAYaTHCs TAKOXK 13 TIOBEIIHKH CTOPiH
(KOHKJIIONEHTHUX Jiif). SIKk mpuKiIan, MOXKHA HABECTH
o[ady TpaMBasi Yu Tposeidyca Ha 3yNMUHKY 32 YMOBH,
0 BapTICTh MPOi3y Ta MAPIIPYT Harepen Bigomi abo
Bi3yaJIbHO BOA4aroThes. Sk myOmiuHy odepTy y KOHKITIO-
JICHTHIW (hopMi CITiJ] pO3DIISAIaTH 1 BUCTABIICHHS TOBApY
y MarasuHi. YKJIaJeHHs JOTOBOPY KOHKIIOICHTHIMH
JUSIMU CJT1J1 BU3HATH MPUITYCTUMHUMHU, SKIIO Jii oepeH-
Ta BKJIFOUAIOTh BCl iICTOTHI yMOBH [12, ¢. 92].

C. O. boponoBchkuii BBaxae, mo opepTy MOxKe
OyTH 3iHICHEHO MHUCHhMOBO, YCHO, IUISIXOM BYMHCHHS
KOHKITFOMCHTHUX [IIH 9H 3TiHO 10 THUIIOBOTO 3aKOHY PO
enektpoHHy TopriBimo Kowmicii OOH 3 nmpasa Mi>kHapo/I-
Hoi Topriemi [14] 3a 10MOMOT0I0 TOBITIOMJICHHS AaHUX,
JIe TTiJ] OCTaHHIM PO3yMI€ThCs 1H(pOpMAaIlis, i ArOTOBIIC-
HAa, BIJIIPaBIeHa, OTpUMaHa 9M Taka, [0 30epiraeThes
3a JOMOMOTOI0 €JIeKTPOHHUX, ONTHYHUX a00 aHaJoro-
BHX 3aC001B, BKIIIOYAIOUH CICKTPOHHUI OOMIH JTaHHMHU,
CJICKTPOHHY TIOIITY, TeJIerpaMy, TeJeKC 1 (akc, aje He
oOMexyrouuch 3a3HadeHuM [11, c. 64].

SIKIIO MPOTIO3HILIIO YKIACTH JOTOBIp 3p00IEHO YCHO
1 B HI{i He BKa3aHWUU CTPOK JJIsl BIJIIOBiJi, JOTOBIp €
YKJIaJICHUM, KOJIM 0c00a, siKiii Oyno 3po0neHo mpormo-
3MIII10, HEraitHO 3asBUIIA PO ii MPUHHATTA (4. 1 cT. 644
LK VYkpainu [4]).

BinnosinHo 10 4. 2 ct. 644 LIK Vkpainu [4] gxiio
MPOTO3UIIII0 YKJIACTH JOTOBIp, B sIKili HEe BKa3aHUM
CTPOK JJIsl BIJIMIOBIJIi, 3p00JIEHO y MUCHMOBIH dopMi,
JIOTOBIp € YKJIaICHUM, KOJIM 0C00a, siKa 3po0uIIa mpomo-
3HILiI0, OZIepIKata BiITOBIIb IPOTATOM CTPOKY, BCTAHOB-
JICHOTO aKTOM LIUBUIFHOTO 3aKOHOJABCTBA, a SKIIO IeH
CTPOK HE BCTAHOBJICHUH, — TPOTATOM HOPMAJIbLHO HEOO-
X1THOTO JUTS IIBOTO Yacy.

Heo0xiHO BKazary, 1110 B JAHOMY BUITAJIKY O(QEepeHT
3B’S[3aHUH MPOMO3UILIEI0 IPOTATOM OLIBII TPUBAIOTO
CTPOKY y BUTIAJIKY, KOJIM BiH Ta aKIEITAHT 3HAXOASATHCS
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y pi3HUX Miclsgx. Alle B JJAHOMY BHITaJIKy HEOOX1THO
BPaxyBaTH 3BUYANHI CTPOKH JOCTABKH KOPECHOHACHIIT
B 00M/1Ba KiHIII.

CTpoK Ay HaJaHHS aKIeNTy Mae OOUUCITIOBATUCS,
BUXO/JISIYM 3 MIEPioJTy, HEOOX1HOTO /IS BiIOBI/I aHAIIO-
TIYHUM 3ac000M: TOOTO Ha TeneOHHUI J3BIHOK MOXK-
JIMBa BINIMOBiJb Tele(OHHUM J3BIHKOM (haKCOM, Ha
€JIEKTPOHHY MOIITY — €JIEKTPOHHOIO MOIITO0 TowIo [13,
c. 98].

VY pa3i HeOTpUMaHHS BiOBI/II PO MPUUHATTS MPO-
MO3HIIi] YKJIACTH JOTOBIP MPOTATOM BCTAHOBJICHOTO JUIS
LOTO TEPMiHY, O()EPEHT 3BUIBHSIETHCS BiJ| BIAMIOBITHUX
3000B’s13aHb.

BinnosinHo 10 4. 2 ct. 645 1IK VYkpainu [4] sxmio
BiJINIOBi/Ib PO IPUHHSATTS MPOIO3UILIIT YKIACTH JJOTOBIP
OyJI0 BIAMPABICHO CBOEYACHO, ajie OJICPXKAHO 13 3aIli3-
HEHHsIM, 0c00a, sKa 3po0uIIa MPOTO3HIIII0 YKIACTH JI0-
TOBIp, 3BUILHAETHCS BiJl BIIIOBIIHUX 3000B’A3aHb, SIKILO
BOHA HETalHO MOB1JIOMHUIIA 0CO0Y, sIKii OyJI0 HaIrpaBJie-
HO TIPOTIO3HIIIIO, PO OICPKAaHHS BIOBIII 13 3aIi3HEeH-
HsM. Bianosinb, ofepikaHa i3 3ami3HEHHSIM, € HOBOIO
TIPOTIO3HIII€XO.

HagiTb sikiio odepra BianoBizae BCiM BUMOTaM, sIKi
BUCYBAIOTHCS JI0 HEl 1 Mpo SAKi HIUIOCs BHILE, BOHA HE
3aBKIH € TIePIIOI0 CTAIEI0 YKIaJCHHS JOTOBOpPY. Y BU-
najKax, nepenrdadeHux 3aKOHOM (HampuKIiaz, cT. 646
LK Ykpainu), BoHa pO3LIHIOETHCS HE K odepTa, a (ak-
THYHO SIK NMPOTO3HUIisI BCTYIIHUTH B IeperoBopu. Lle
OB’ SI3aHO 3 THM, 1110 Ha 3yCTPiUHY MPOIO3UIIiI0 HEOO-
XiJIHa 3rojla KOJMIIHKOTO (Tepiioro) odepenTa. Ko
K KOJUIIMHIN OepeHT He TIOTOIUTHCS 3 HOBOIO TPOTIO-
3MIII€I0, & BUCYHE IIIE SIKiCh HOBI, JOMaTKOBI YMOBH, TO
BiH 3HOB CTa€ 0()epEHTOM, a HOTO KOHTPAreHT aKlenTaH-
Tom [13, ¢. 99].

BianoBigs mpo 3rogy yKIacTH JOTOBIp Ha HINHX,
HiX OyJ10 3aIpONIOHOBAHO, YMOBAX € BIZIMOBOIO BiJl OJep-
JKaHO1 MPOTO3HIIii i BOJHOYAC HOBOK MPOIO3UILIER0
0co0i, sika 3poOuiia MOTNePeHI0 MPOTO3HUIlito (CT. 646
LK VYkpainu [4]).

Bigmosinao 10 4. 3 ct. 641 1K Ykpainu [4] nporo-
3MIIiS YKIIACTH JIOTOBIp MOYKe OyTH BiJIKJIIMKaHA J0 MO-
MeHTY a00 B MOMEHT ii ofiepkanHs aapecaroM. [Ipomo-
WIS YKIIACTH JTOTOBIp, OflepyKaHa aIpecaToM, He MOXKe

OyTH BIIKJIMKaHA MPOTSATOM CTPOKY JIJIS BIZITTOBIJII, SIKIIO
iHIIIe HE BKa3aHE Yy MPOMO3HIIil a00 He BUILUTUBAE 3 11 CyTi
4yl 00CTaBUH, 3a AKHX BOHA Oyia 3po0ieHa.

I3 monoxens u. 3 ct. 642 LK Ykpainu [4] moxxHa
JIMTH BUCHOBKY, 110 odepTa micis 11 OTpuMaHHS aape-
caroM € 0e3BIIKIMYHOIO, SIKIIO 1HIIEe HE BKa3aHe y Ipo-
mo3uIIii a00 He BUITIMBAE 3 ii CyT1 YM OOCTaBHH, 32 IKHAX
BOHA OyJa 3po0IieHa.

3aKOHOJABEIb HE BU3HAYAETHCS 3 MUTAHHIM PO
(hopmy Ta crioci6 BinkiukaHHs odeptr. Ha Hanry gymKy,
(opma Ta criocid BigKIUKaHHSI 0PEpTH HE 3aICKUTh Bil
cniocoOy BinmpasieHHs camoi oeptu. Tak, mporo3uiis
YKJIaCTH JIOTOBIp, 3po0JieHa B MUCHMOBIN (hopMi, Moxke
OyTu BijikimkaHa ycHo (1o tenedony). HeooximHo 00u-
partH Takui crocid BiAKIMKaHHS 0(hepTH, IKUI TO3BOJISIE
3pOOUTH 11€ Y HAHKOPOTIITi CTPOKHU Ta OYyTH BIICBHCHUM
B OTPUMAaHHI JIaHOTO TIOB1IOMJICHHSI KOHTPAreHTOM.

Cepen iHIIUX MiACTaB MPUIHHEHHS 11T odepTH, Ha-
psAxy 3 i1 BUIKIIMKAHHAM, CITiJT BUAUTMTH: BIXUJICHHS
odepTH; 3aKiHYEHHS CTPOKY, HAJAHOTO JUISI AKLECITY;
aKIeNT, y TOMY YHCi i Ha IHIIUX YMOBax; cMepTh oge-
peHTa, T030aBIeHHs Y1 00MEKESHH HOTo y Ji€31aTHOC-
Ti; IPUNHMHEHHS IOpUANYHOI ocobn — odepenTa [12,
c. 94].

OTxe, BpaxOBYIOUH BUIICBUKIAICHE MOKHA BUIi-
JIMTH HACTYIHI 03HaKH odeptu: 1) opepra MiCTHTH BKa-
31BKy Ha iCTOTHI YMOBHU JIOTOBOPY; 2) oepTa BUpakae
HaMmip ocobu, sika ii 3poOuma, BBa)kxatu cebe
3000B’3aHOI0 y pa3i Tl NpUHHATTS; 3) aapecHicTh odep-
TH OJHIN 0c00i, KiTbKOM 0c00aM Y1 HEBU3HAYEHOMY
KoJy oci0; 4) ohepra MICTUTh BKa3iBKY Ha CTPOK, MPO-
TSTOM SIKOTO O(EPEHT 3B’SI3aHHI CBOEIO MPOTIO3HUIIIEI0
PO YKIIAJCHHS JOTOBOPY.

TiabKH 32 HAIBHOCTI BCIX BHIIEBKA3aHUX O3HAK, SIKI
npuTaMaHHi odepTi, BoHa Oy/e BBaXkaTucs Takoro. Bin-
CYTHICTb X0oua O OfiHi€T 3 JaHUX O3HAK MEPETBOPIOE ii y
3aIpPOILICHHS POOUTH OPEPTY.

BucnoBku. OTxe, BUBYCHHS 0(DepTH IIPH YKIIAICH-
Hi IIUBLIBHO-TIPABOBOTO JOTOBOPY — ii I0pUaUYHE 3a-
KPIIUICHHSI, Ma€ BAKJINBE HAYKOBO-IIPAKTHIHE 3HAYCHHS,
OCKUTBKH BIJICYTHICTh y 3aKOHOJABCTBI JCSIKUX IOJIO-
JKEHb MEPENIKO/HPKAE MOXKIMBOCTI HAIEKHOTO 3aXUCTY
MpaB CTOPIH.
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MOPO3 O. B.

KaHIUAT FOPUINYCCKUX HAyK, JOICHT, JOICHT Kadeapsl TpaXk JaHCKOTO TIpaBa | mpoiecca XapbKOBCKOTO

HAallMOHAJILHOTO YHUBEPCUTCTA BHYTPCHHUX JICJI

NPEJJIOKEHUE 3AKJIOYUTH I'PAXKIAHCKO-IIPABOBOM JOT'OBOP

B craTbe NpOaHAJIM3UPOBAHO MPCATOKCHUC 3AKITIOYCHUSA I'PaXJaHCKO-IIPAaBOBOI'0 JOTOBOPA. OHPC,Z[GJ'IHIOTCSI

XapakTepHBIC TPU3HAKK O(epThI. YKa3bIBACTCS HA TO, YTO MPEATIOKEHIE 3aKIIOYUTh JJOTOBOP JOJIKHO COACPIKATh yKa3a-
HHE Ha BCE CYIIECTBEHHbIE YCIIOBUS Oyyiiero goropopa. OTMeuaercs, uTo odepra NoaTBEpIKIaeT HaMepeHue odepeHTa
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CUHMTATh ce0st 00SI3aHHBIM 10 JOTOBOpPY B CJIy4yac €€ NpUHATHUA. AHaJ'II/ISI/IpyeTCH TaKou IpU3HaAK 0(1)epTI)I, Kak €€ agpec-
HOCTbB. OHpe}IeJ’IHeTCH CPOK, B TCHCHHUEC KOTOPOI0 O(l)epeHT CBA3aH CBOUM IIPCJIOKCHUCM O 3aKJIIOUCHUN 10TOBOpA.
KurwueBsble ciioBa: oq)epTa, 3aKJIFOUCHUEC 1O0TOBOPA, Fpa)K[[aHCKO-HpaBOBOﬁ J0TOBOpP.

MOROZ O. V.,

PhD, Associate Professor, Associate Professor of the Department of Civil Law and Civil Procedure Kharkiv
National University of Internal Affairs

THE ESSENTIAL TERMS OF A CIVIL LAW CONTRACT

Problem setting. There is a complex process of business development in modern conditions of building a market
economy in Ukraine, reforms in the field of property and significantly increases the role of civil law contract. At the
conclusion of civil contracts there are a number of issues related to the definition of its essential conditions.

The purpose of this work is to make a General study and analysis of the essential conditions of the civil contract. It
is necessary to solve the following tasks to achieve this goal: 1) to provide a list of essential conditions of a civil contract;
2) to conduct a legal analysis of such an essential condition as the subject of a civil contract; 3) to study the conditions
that are defined by law as essential for contracts of this type; 4) to consider the conditions that are necessary for contracts
of this type; 5) to analyze the conditions under which an agreement must be reached at the request of one of the parties.

Analysis of recent researches. The problems of contractual legal relations were studied by legal scholars in various
aspects. Research in this area was conducted by M. M. Agarkov, S. Alekseev, M. 1. Braginsky, V. V. Vetryansky,
0. O. Krasavchikov, O. S. Toffe, V. V. Lutz, G. F. Shershenevich, etc. But the problems of the essential conditions of the
civil law contract are poorly covered, are quite relevant and require further research.

Article’s main body. The article defines the essential conditions of the civil contract. The analysis of the condition
on the subject of the contract was performed. The conditions for contracts of this type, which are defined by the law as
significant, have been studied. The author considered in detail the conditions that are necessary for contracts of this type.
The conditions under which agreement should be reached at the request of one of the parties were analysed.

Conclusions and prospects for the development. Thus, a detailed analysis of the essential conditions of a civil
contract is of great scientific and practical importance, since the absence of a number of provisions in the legislation
hinders the possibility of adequate protection of the rights of the parties.

Keywords: essential conditions, civil contract.
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