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AIMIHICTPATUBHE ITPABO TA ITPOLEC,
POIHAHCOBE, IHOPOPMAIIUHE ITPABO

I'napxkuu B.B.
acnipaum,
Haguanvno-naykosuii incmumym npasa imeni kHa3s Bonooumupa Benukozo
Midicpecionanvhoi akademii ynpasiinHsa nepcoHaIoM

O3HAKH TIPABOBOI'O MEXAHI3MY 3ABE3IEYEHHS
AHTUKOPYHNUIAHOI BE3NEKHA

[Tepenyroun pO3KpUTTS CHCTEMH OCHOBHHX O3HAK MPaBOBOTO MEXaHI3MYy
3a0e3reueHHsl aHTUKopyIuiitHoi Oe3neku (darzi — [IM3 AKDB), HeobOximHO
3pOOMTH  HACTYIHE 3aCTEPEKCHHS: TOHATTS  «IPAaBOBHH  MEXaHi3M
3a0€3MeUYeHHs» HE TOTOKHE MOHSTTIO «IIpaBoBe 3abe3neyeHHs». ['0JoBHUM
YMHOM, 1I€ii BUCHOBOK 3aCHOBAaHMI Ha TOMY (paKTi, 1110 IPaBOBE 3a0e3MeUeHHs
B IIIJIOMYy MOXHa pO3IVBIIATH: y JIWHAMIYHOMY acleKTi MposBy — SK
3abe3rneuyBaibHUN TMporiec (200 JISIbHICTR); Y CTaTUYHOMY KOHTEKCTI
MPOsIBY — SIK pe3yJIbTaT 3a0e3MeuyBaibHOro npoiiecy (aisibHOCTl). Bognouac,
MPaBOBUN MeEXaHI3M 3a0€3MEeUeHHs XapaKTepuzye co00K0 oOpraHizalliio,
CTPYKTYpy 3a0e3reuyBajlbHOro mpoiiecy (abo misIbHOCTI) 1 BIATOBIIHHIMA
MOPSIIOK MOTO pyXy B 00'€KTHUBHIM MA1MCHOCTI.

Buxoasum 3 BUKIAAEHOTO, a TaKOX 3 paHime cGopMyILOBAHOTO HaMU
KOMIUTIEKCHOTO pO3yMiHHs (eHOMeHy «kopymmisi» [1, p. 25; 2, c. 62-64],
Oepyys 10 yBard OYEBUIHY OCOOJWBY IIKOAY KOPYIIIIi IS IisUTBHOCTI
Jep>)KaBHUX OpTraHiB 1 TPaBOMOPAIKY, 3 HYOTO BHUIIMBAE BCEOCSIKHA
BaxnuBicTh ctany AKDB, pgoxomumo BucHoBky, mo IIM3 AKbB
XapaKTEPU3YETHCS HACTYITHUMHU OCOOJIMBUMH PUCAMMU:

1. IIM3 AKB mae cucmemno-opeanizayiunui xapaxmep, nionopsaoKo8aHutll
ioei AKD. Tlo3a cyMHIBOM HEMOXJIMBO Ha3UBaTH MPABOBUM MEXaHI3MOM Te€,
o He Oyne sBIATH COOOK IOPUJIUYHY KOHCTPYKIIIIO MEBHOT (OpPMHU, SIKOIO
oOpamJjieHa TMEBHA CUCTEMa Y3TOKEHUX €JeMEHTIB. 3 oriisiay Ha ue, [IM3
AKB nepenbauae, 11o:

a) Mae MiClle BIJIHOCHO TapMOHiliHA (3 ypaxyBaHHSM MEXaHI3My BCIX
CTpMMYBaHb 1 MPOTHBAr) OpraHizailiiiHa CTPYKTypa, KOTpa pealidye y Mexkax
PI3HUX MPABOBITHOCHH 3aB/aHHs BpoBakeHHs koHuentli AKB. ¥V npomy cenci,
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3BaYKAIOUM HA yCTaJICH! MIIXOAM BUYEHUX JI0 PO3YMIHHS OCHOBHHUX CTPYKTYPHHUX
€JIEMEHTIB MPABOBUX BIJIHOCHH, 3a3HAUYMMO, 1110 B KOHTEKCTI MUTAHHS, IO HaMU
pO3IIIANAETHCS, HUMH € CyO €KTHHM CKJIa[ PO3MIAYBaHUX MPAaBOBIIHOCHH,
KOTpUM BUSIBIISIETCA y Cy0’€KTaX BITHOCHH 11100 MpaBoBOro 3abde3neueHHss AKD,
a came: (a) 3abesneuysau, TOOTO Cy0’€KT (Cy0’€KTH), 110 3AIMCHIOE (31HCHIOIOTD)
MIPABOBY 3a0e3MeuyBaIbHY JISUIBHICTD IHILIOTO CYO’€KTa (CyO’€KTIB), KU y Tid
g iHmnd wmipt BmmBae Ha ctaH AKD; (0) 3a6esneuysanuii, T00T0 CyO’€KT,
JUsUTbHICTH KOoTporo BrumBae Ha ctaH AKDB Ta 3a0e3neuyeThcsi KOMIIETEHTHUM
Cy0’€KTOM B MeKaxX BIANOBIAHOIO MPABOBOI0 3a0€3MEUEHHS;

06) Bcl [li axkTOpiB AHTUKOPYMNIINWHOI JISJIBHOCTI  BiOYyBarOThCH,
KOHIIETITYaJIbHO TMiAKOpstounch ©OasucHiii Metri AKb. VYV 3aranpHOMY
IOpUUYHOMY CEHCl METa € OYIKyBaHUM 1 (pOpMagbHO OMUCAHUM IOPUIUIHO
3HAYMMHM OpIEHTUPOM Yy BUIJIAMI JIOCATHEHHS TMPOTSATOM BU3HAYEHOTO
nepiofy 4acy MEeBHOTO MPaBOBOTO CTaHy (UM CTaTycCy) MPEAMETIB, 00’ €KTIB
(un cyO’€KTIB) HUIIXOM 31MCHEHHS KOMIIETEHTHHUX MEBHUX Iii (yTpUMaHHS
BiJl BUMHEHHS MEBHUX Jiil), SKUMU BHUKOPHUCTOBYIOTHCS TMEBHI 1HCTPYMEHTH,
KOTpUMH (HOPMYIOTBCS YMOBH JUIi JIOCATHEHHS BIAMOBIJIHOTO CTaHY
(crarycy). TakuM dYuMHOM, HEOOXIJHO HAroJOCHTH, IO METa ICHYBaHHS,
byHKIIOHYBaHHS (3M1MCHEHHSI) OyIb-IKOro Ccy0’eKTy (NpeaMery, Mpolecy)
BU3HAYA€ JUHAMIYHY 00’ €KTHBALIO LILOTO Cy0’ €KTy (MpeaMeTry, Mpouecy) B
NpaKTUYHIA [1MCHOCTI, 3BOASYM ii 10 MEBHOI JIOr1YHOI (hOPMHU, PO3YMHICTH 1
PaIllOHAJIBHICTD SIKOi 00YMOBIIOETHCS IOCTATHHOIO a/ICKBATHICTIO BiAMOBITHO1
METH, a OUIbII TOYHO — PO3YMHICTIO Ta PaIllOHAIBHICTIO TOrO, XTO BU3HAYAE
1[I0 MeTy. [HIIMMU cl10BamMu, B KOHTEKCTI AOCIIKEHHS TPAaBOBOI'0 MEXaHI3MYy,
a 0co0IMBO — MOro AMHAMIYHOTO TMPOSIBY CIHiJ MaTd Ha YyBasl, IO
(GyHKI1OHYBaHHS OyAb-4Oro JOIILHO PO3YMITH B SIKOCTI (DAKTUYHOTO BUSIBY
(GyHKIIIOHATBHOI ~ BJIACTUBOCTI cy0O’ekta (UM 00°€KTa) —  3AaTHOCTI
3MIIMCHIOBATH (BUKOHYBATH) NIEBHY MIsUTBHICTE (POOOTY) Ha MEBHUX ITiICTaBaX
Ta 3a MeBHUX yMOB. L{g mismmpHICTE (poOOTa) MIAMOPSIAKOBAHA KOHKPETHIM
MeT1, a/pKe MIsUIbHICTh (poboTta) cy0’ekta (00’€kTa), HE MIAMOPSIKOBAHA
MEBHI MeTi, HE MOXXE BBAXKATHCh KOHCTPYKTUBHOIO, BHU3HAYCHOIO Ta
KEpOBaHOIO0, a OTXKE€ — 3/laTHA CTAHOBUTH COOOI0 TOTECHIINWHY 3arpo3y mjs
KUTTS 1 30POB'S JTFOJUHHU.

3 ormsimy Ha 1€, Aii aKTUBHUX CYO’€KTIB aHTUKOPYIIIAHOI iSUTBHOCTI B
MeaX BiJIMIOBITHOTO MPABOBOI'0 MEXaHI3MY, SIK1 HE TIAMOPSAAKOBAH] TIEBHINA MET1
OOyMOBIIIOIOTh CHUTYAIlil0, 3a SIKOI 3a3Ha4eHa CUCTeMa He OyJie y3roJKEHOI0, a
BiITaK — He OyAe cUCTeMOr. BiICyTHICTP CHUCTEMHOrO0 Ta OpraHi3alliiiHOTrO
Hayajga 3BOAUTH OcCHOBoMoNokHY inet0 AKB B meBHMiIl «amopdHMii cTany,
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B SIKOMY BOHA 3aJMIIAETHCA JIMIIE 17C€€r0, KOTpa Mo30aBiicHa (DAKTUYHOTO
KOHCTPYKTUBHOTO MposiBy (M HE 374aTHAa BOJIOAITH BIANOBIAHUM IPOSIBOM).
Binnosigno, AKB, sk xonnentyansHa ifes [IM3 AKbB, Oynyun 00'eKkTHBOBaHOIO
y (dakThyHIi AIMCHOCTI B paMKax [paBOBOIO MEXaHI3My — I€:
(a) cucremoyTBOproroua ies (Kpi3p 1 HpU3My B MPAKTUYHIA J1HCHOCTI
BUOKPEMIIIOIOTHCSI B3A€EMOIIOB'SI3aH1  €JIEMEHTH, 3/IaTHI CKJIAJaTh CHUCTEMY);
(0) opranizauiiHo 3a0e3neueHa ies (KOHUENT 1A€i CHpuse TapMOHINHINA
OpraHizailii ~ BHOKPEMJICHMX CHCTEMHHUX KOMIIOHEHTIB, a TaKOX iIX
KOHCTPYKTUBHOMY IIPOSIBY, 00yMOBJI€HOMY MeTOr0 (pyHKL10HYBaHHs [IM3 AKD).

2. I[IM3 AKB opeaniuno 6uniuae 3 KOMNIEKCHOI NONIMUKU CYYACHOL
YUBLNI308AHOI 0epacasu, WO OXONIIOE 3AXUC HAYIOHANIbHOI Oe3neku, a
MaKkoxc m. 36. «HanedxcHe ypsaoysauusy (good governance). Po3rismyBanuii
MPaBOBUN MEXaHI3M € OKPEMHM IPOSBOM HE 3aBXKJIU JOCTATHHO Y3TOIKEHHUX
CTpaTeriuyHuX Jii Oyab-sIKOi Cy4acHOi IMBLII30BaHOI (B SIKiM MaHye IPaBo)
JIep>KaBU CTOCOBHO 30UIBIIIEHHS PIBHS HAIIOHAJIBHOI O€3MeKku Ta A00po0yTy
IpOMaJIsiH, 3HIDKCHHS PIBHS KpUMiHami3alii CyCHibCTBa 1 T. 1., 1[0 MOKHA
MOSICHUTU TUM (PakToM, 1110 (HEHOMEH KOPYIILii, MPOHU3YI0UU BC1 chepu OyTTs
JIONWHHU, CYCIIBCTBA Ta JEpKaBH, BHUMAarae BIJIMOBIAHUX 3arajibHHUX
(orocepeKoBaHO 3aro0iraroTh 1 MIHIMI3YIOTh KOPYIIO) ¥ CHeniaJbHUX
KOMIUIEKCHUX 3aX0/I1B MPOTHU/II].

3. IIM3 AKF Hopmyemwbcs, 3 00HO20 0OOKY, aHMUKOPYNYIUHUM
3aKOHO0ABCMEOM, CYKYNHICMIO [HUWUX HPABOBUX HOPM, WO CKIA0AOms
AHMUKOPYRYIUHULL  NPABOSULL  pexcuM 6 oepxcasi (abo 6 OKpeMoMy
0epIHCaBHOMY 0p2aHi, Y KOHKPEemHil 2inyi 61aou i m. 0.), NPULHAMUX 8 PAMKAX
YEeHmMpaniz08aH020 ma JIOKAIbHO20 NOPAOKY HOPMOMEOPUOI OiinbHOCMI, a 3
[HWO020 OOKY — NONOMNCEHHAMU 002080pis (Konmpaxmis). HopmyBanus 11IM3
AKBb cranoButh coborw auHamMiuHuii  mpomec: (1)  3milicHIOBaHM
KOMIIETCHTHUMU  Cy0'€KTaMHd  HOPMOTBOPYOi  JISIBHOCTI  (HOpMy8aHHS
npasosuUMu HoOpmamu), a TaKOX CTOPOHAMH, KOTPl TOMOBJISIOTBCS IIPO
MPABOBIJHOCUHHU, TIpEAMET SAKMX Tak ud 1HaKme crocyerbess AKD
(Hopmyeannss nonooswcennsimu 0ocosopis); (2) BimoOpaXkarouuii OYIKYBaHHS
cycmuibCcTBa Ta nepxasu Bif ¢pyukmionyBanHs [IM3 AKB; (3) ontumizyrounii
CTaTU4HY rapMmoHito cTpykrypHux enemeHntiB [IM3 AKbB (miamopsakoByroun
BIMOBIHIM 0a30Bii MET1) Ta iX AUHAMIYHY B3a€EMO/IIIO.

[Ipn npOMy Ba)KJIMBO 3BEPHYTH yBary Ha Te, mo HopmyBaHHs [IM3 AKD B
JIOTOBIPHOMY KOHTEKCTI Ma€ pi3HI paMKW CBOOOJU peryJiroBaHHS. Baxinpo
MaTu Ha yBasi, mo 3a0e3nedyeHHss AKb B mpuBaTHONpaBOBHX BiAHOCHHAX
(komu pocsiraethess AKDB  migmpuemcTBa) oOMexeHa JUIIE IIpaBaMH,
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CBOOOJIOI0O Ta 3aKOHHMMM IHTE€pecaMu CTOpiH. Y TOH XKe dac, B
aJMIHICTPATUBHO-NIPAaBOBUX (M 1HIIMX NyOJIYHUX) BIAHOCHMHAX CTOPOHU
no30aByieHi MoaAi0HOI CBOOOJM, JIIOYM B paMKax BJIACHUX TMOBHOBAXKEHb
(y uboMy ceHci 3BepHeMO yBary Ha 4. 2 ¢T. 19 OcHoBHOro 3akoHy).

Takum dYWHOM, SAKIIO B paMKax MPUBATHO-TIPABOBOI  IUIOMIWHU
dbopMmyBaHHS MO3UTUBHOI TpakTuku gocsrHeHHS AKDB Moxe mocsratucs
CTOPOHAMHU  NPaBOBIJHOCUH, MEPEAyIOYM  3aKpIIUICHHIO  BIAMOBIIHOI
ONTHMI30BaHOI MOJIEJI1 MOBEIHKHA B 3aKOHOAABCTBI (SKIIO BIAMOBIIHA MOJIEIb
HE SBISAI0 COOOK OOMEXEHHsS MpaB 1 CBOOOJ, 3aKOHHHUX I1HTEPECIB, WIO
0e3rmocepelHbO0 HE BHUIUIMBAE 3 HOPM 3aKOHOJABCTBA), TO MpaKTHKa
ontuMizatii gocsraeHHs AKD B myOiiuHO-1paBoBid IUIONTHHI (3BICHO, B TOMY
pasi, KOJIM BOHA HE MOXE PO3YMITHUCA SIK TaKa, II[0 OPTaHIYHO BUILIMBAE 3 yKE
JTIIOYUX HOPM 3aKOHOJABCTBA) MOXe (opMyBaThCi Ta pealli30ByBaTUCA
BUKJIFOYHO HA M1/ICTaBl HOPM YUHHOTO 3aKOHO/IaBCTBA.

5. IIM3 AKFB epaxoeye, a maxodic 2apMOHI3YE 8 CB0ill I0eUHiti cucmemi
(Mobmo nionopsiOKo8ye 3a2aibHiti Memi HA OCHOBI BIONOBIOHUX NPUHUUNIB
npasa) o0cobauBocmi  0epAHcAsHOI  AHMUKOPYRYIUHOI  NONIMuKu, ymosu
Kaopogoi ma IHWOi NONIMUKU CMOCOBHO OEepPIHCABHUX Op2aHis, cneyugiKy
opeany nyoniuHoi enaou, 6 saxiti docseacmocsi AKD, a maxooc ocobausocmi
COYIANIbHO-NPABOBOI MA eKOHOMIYHOI, NONIMUYHOI U KYJIbMYPHOI Npupoou
genomena Kopynyii, KOMHJIEKCHO He O0O0YMOBIIIYU OUCCAPMOHIL CB02O
NPAKMUYHO20 8MINEHHS, K NPABOBO20 MEXAHIZMY .

6. IIM3 AKB nepeobauae rmopucouxyiuny (opeanu nyoaiunoi enaou) ma
Heropucoukyiuny (3MI, epomadceki opearnizayii, suxpueaui Kopynyii, nyoaiuHi
cayacbosyi i m. 0.), cneyiaibHy (AHMUKOPYNYIUHY), CYMINCHY CHeYidibHy
(Hanpuknad, npomudis GIOMUBAHHIO 00X00i8) mMa 3A2AlbHY OPUOUYHO
3HauuMy (30Kpema, Kaopose, coyiaivHe, IHoOpmayitne 3abe3nedeHHs
nyoniuHoi 61aou) noeediHky cyb'ekmie npasa, sKa 0e3M0cepeoHbO YU
0noCcepeoKo8ano Cnpuse 00csiacHenHI0 Hanedxcnozo piens AKD.

7. [IM3 AKF nowupioe c6oio 0ito Ha cyb'ekmis npasa 3a1exicHo 8i0 pieHs,
Ha AKOMY 6iH CMBOpeHUli ma Ha AKOMY 6iH ¢yHKyionye. B okpecieHoMy ceHCl
MokHa BHoOkpemuroBatu: (1) ymiBepcanbHy cdepy mii I[IM3  AKBD;
(2) mamonaneny (denepanpnay) chepy aii [IM3 AKbB; (3) nokansny chepy aii
[IM3 AKBb; (4) inctutymionanery chepy aii [IM3 AKB. [Ipu nbomy BakiInBo
BpPaxoOBYBaTH, IO BIAMOBIIHI MPABOBI MEXaHI3MH HUKYOTO TOPSIKY TTOBHUHHI
BIINIOBiIaTH TPAaBOBUM MeEXaHI3MaM OUIbII BUIIOTO MOPSJAKY (HAmpHUKIaI,
iHcturymitauii [1IM3 AKbB He moxe cynepeuntu yokainsHoMy [IM3 AKD i,
BogHo4yac — HamioHanbHOMy [IM3 AKB), a Takox 3araabHOJEp:KaBHIi
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napajurMi 3anoOiraHHsg Ta NPOTUAlI MPABOMOPYLIEHHSM KpHUMIHAJIbHO-TIPABOBOI Ta
aJAMIHICTPATUBHO-TIPABOBOI IPUPOIH.

8. IIM3 AKF KkonyenmyanvHO IpYHMYEMbCA HA 2aPMOHI3ayii nyoniyuHoco ma
npusamnoco inmepecy. AKDB 3a CcBO€H0 KOHIENTyaldbHOIO CYTTIO BiJoOpaxkae
BIJIMOBIJHY TapMOHIIO, OPIEHTYIOUUCh Ha 1A€K0 T.3B. «3arajgpHOro OJaray.
Oco0nuBHUM YMHOM BUKIaJeHE cTocyeThesl nocsirHeHHs AKDB B nep)kaBHUX opraHax,
Oepyun 10 yBaru Te, MO CIOY>KOOBI ITUX OpPraHiB BOJIOJIIOTH KOMIUJIEKCOM IIpaB
JIOJMHU, aJpKE CIYXOOBelb (K JIIOJIMHA) 3aKOHOMIPHO XapaKTEPU3YEThCS TaKOXK
HasBHICTIO Oe3Ji4i 1HTEepeciB, $KI B KOHTEKCTI CIIYKOOBO-TPYIOBUX BIJHOCHH,
nyOaiYHO-BIAAHOI JALSUIBHOCTI ¥ TpoleciB B paMKaxX LMX BIAHOCUH, OyIydH
OIIKOPEHUMHM  MYONIYHMM  1HTepecaMm, HEe MOXYTbh HUMHU  HEBHUIPABIAHO
NPUTHIYYBaTHUCS, ITHOPYBATHCS.
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