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VY 30ipHUKY MOJaHlI HAyKOB1 3J00YTKH CTYJEHTIB, 11O MPUCBAYEHI
npoOsemMaM IOPUIUIHOT HAYKH.
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10. KpumiHanbHe npaBo, KpMMiHanbHO-BUKOHABYE NpaBo

B’siuecnaB MNapgkun

MazicmpaHm 1-20 poKy Hag4yaHHs ¢hakyribmemy rybrnidyHo20
yrnpaersiHHs HasyarnbHo-HayKkogo20 iHecmumymy MiXXHapOOHUX 8I0HOCUH
ma couianbHux Hayk lNMpAT «BH3 «MAYT1» (m. Kuis)

KpuTtepii ecpeKTUBHOCTI aHTUKOpPYNLUiMHOro
NpaBoOBOro pexumy*

Monpwu Te, WO NOHATTSA «MPaBOBUM PEXMM» Ha CbOrOAHILLHIN OEHb €
AOCUTb MOLLUMPEHOIO B CreLianbHIiv PUOWYHIN NiTepaTypi KaTeropieto, cnig
3BEpPHYTWM yBary Ha Te, WO B OPUANYHIN Hayui (30kpema, B
3araribHOTEOPETUYHNX Ta ranys3eBux npausx pagsaHCbKNX, YKpalHCbKMX Ta
3apybiKHMX BYEHMX-IOPUCTIB) A0 CUX Mip He BMPOBIEHO 3aranbHOro
MEeTO00rNYHOro nigxony 40 Noro po3yMmiHHA (xoya 6araTbma 3 BKa3aHUX
BYeHMX Oynu 3anponoHoBaHi Ge3cnipHO Baani nponosuvuii 'y LboMy
HanpsMKy). LLLo K CTOCYeTbCA aHTUKOPYMUIMHOIO NPaBOBOro PEXUMY, TO Lie
NUTaHHA B3arasni we He Oyno npeamMeTOM KOMMIIEKCHOro LOCHigKEHHS
BITYM3HAHOI Ta 3apybiKHOI KpMMiHANbHO-NPaBOBOI HaykM (Xo4a Hamu y
MUHYII pOKM BXe Oynu BuUKNageHi 3acagHudi igel KoHuenuii uboro
peXnmy), He3Baxkatoum Ha Te, Wo: (1) OKpeMi CTPYKTYPHI ENIEMEHTU LbOro
PEXUMY aKTMBHO AOCHILKYHTbCA MNPOBIOHUMU YKPAIHCBKUMU BYEHUMU-
KpUMiHOMOramum Ta KpumiHanictamu; (2) nMTaHHA nonepesKeHHs Kopynuil
€ [JOoCUTb aKkTyanbHMM Ond  YKpalHM Ta yCiX [JepxaB CBITY
3aranom [1, c. 295-298; 2, c. 4001-4012].

3 ornagy Ha Te, WO BU3HAYEHHSI NPaBOBOrO PEXMMY B KOHTEKCTI
aHTUKOPYMNUINHOI NPaKTUKM He € NpeaMeTOM Hallol HayKOBOI PO3BiaKw,
OAHaK, UISIKOM O4YeBMAOHO, WO Yy 3arafbHUX pucax HeobxigHum €
OKpecCrneHHs BianoBigHOI AediHiuil, 3ayBaXkMMo, WO aHTUKOPYNUINHUM
NpPaBOBMM PEXMMOM B LUMPOKOMY CEHCi € 3aKoHO4aB4yO 3akpinsieHun
MiKranysesuin NopsaLgoK NPaBOBOro BMSIMBY Ha CyCrinbHi BiAHOCUHK: (1) B
SAKMX MatTb Micue KopynuinHi pusmkn Ta/abo; (2) aki € KopynuintHUMmm
BiJHOCMHaAMMU SIK TaKUMW.

EdeKkTUBHICTb 304INCHEHHA OepXKaBHOI aHTUKOPYMUIMHOI NONITUKN SK
YaCTMHUM aHTUKOPYNLii — aHTUKOPYNUIMHOI NpakTukK (Le 6inbll 3aranbHa 3a
O3HayeHy NoniTUKY KaTeropis, KoTpa OXOMnmne  OianbHICTb
LinecnpssmMoBaHOi Ta OonocepeakoBaHOI aHTUKOPYMUIMHOT CNPSIMOBAHOCTI

* HaykoBuii KepiBHHK — 3aBilyBad Ka(eapHu yIpaBiIiHHA G6E3EKOI0, TPABOOXOPOHHOT Ta AHTUKOP YT HHOT
JisutbHOCTI HaBuasnbHO-HAayKOBWH I1HCTHTYT mpaBa iM. KH:3s Bomomumupa Bemukxoro IIpAT «BH3
«MAYVII» n-p ropun. Hayk, npod. 3apocuio B.O.
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He nuLle Jep>KaBHMUX OpraHiB Ta OpraHiB MiCLLeBOro camoBpsiAyBaHHS, ane
N, NPUMIpOM, i rPOMaAAHCBLKOro CycnifnbCTBa Ta OKpeMux iHAMBIAIB B
pamkax iX NoBcsKAeHHoro 6yTTsa), 6€3yMOBHO, HEMOXMMBA Y TOMY pasi,
AKWO aHTUKOPYMUIMHUA NPaBOBUM PEXUM, WO ICHYE B HOPMAaTUBHOMY
npocTopi (He3Baxawunm Ha Te, UM AOCHIOXKYETbCSA BiH B TEOPETUYHIN
NNOWMHI), € HeedeKTUBHUM. Lle MOXHa MOSACHUTM TUM, LLO AOCATHEHHSA
METW TiET YN IHLWIOT AepXKaBHOI MONITUKU IPYHTYETLCA HA CTPYKTYPOBaHOMY
N UinlicHOMy nopsiaKy NpaBOBOro BMAMBY, iHAKLLE KaXy4dun, HA TOMY, LLO €
CMOJSTYYHOK NaHKOK (3BICHO, pasoM i3 HaNeXHUMU MexaHismamu
peani3auii LbOoro pexummy) MiX «igeeto» Ta «NpakTUYHOK AINCHICTIO», siKa
GesnocepeaHbO 3anexunTb Big peanidauii igei B Mexax npaBoBOro pexmmy.
TobT0, «NpakTU4yHa AOINCHICTb» MOXE He 3anexaTtwu Big igel, a cama iges
3anvwaTtumeTbca 06’€eKTOM HepearnbHOro CBiTYy, SAKWO BMMB, LUMASXOM
SIKOro BNpoBagKyeTbCa ines, byae HeedekTnsHuM. BnposagxeHHst 6yab-
SKOI idel B CbOro4acHOMy CYCniNnbCTBi, B AKOMY MpoLecu Ta BiAHOCUHU
ANHAMIYHUM YMHOM YCKNAOHIOKTLCH, a TakoX, B SKOMY OAHOYacHO
CMIBICHYIOTb HE34YMCNEHHA KINbKICTb iAen, WO arpeCuUBHO KOHKYPYHOTb MiXK
coboto 3a NpaBoO NaHyBaHHA CBITOrNSA0OM GinbLUOI YaCTUHKM CyCninbCTBa,
oyeBUAHO noTpebye neBHOI MeTOoAoNOoril Ta «AuCuMnniHvY peanisadil.
BkasaHe, BnacHe, i 3abesneyyeTbCa NpaBOBMMU peXMMaMK, a B Mexax
NMATaHHSA, KOTpPe MW pOo3rnggaemMo, — aHTUKOPYNUIMHUM  MpaBOBUM
PEXMMOM.

BuknageHe poBoauTb TBEpMKEHHS Npo Te, WO HeOoCTaTHbO
ePEKTUBHUIA aHTUKOPYNUIMHUA NPaBOBUIA PEXMM HE MOXe 0ByMOBUTU
ePeKTUBHY Ta OnTMMarbHy aHTUKOPYNUINHY MpakTUKy B Aepxasi Ta,
BiANOBIAHO, 3HU3UTK pPiBEHb TONEPAHTHOCTI CyCniNbCcTBa 40 KOPYMUiMHOT
NpakTMKKW. TakMM YMHOM, BUHUKAE MNUTAHHA: WO € eqEeKTUBHUM
aHTUKOPYNUINHUM NpaBoBUM pexumom? JlorivHnm 6yno 6u BignoBicTK Ha
Le NUTaHHA TUM, LLO e(PEKTUBHICTb PEXMMY BU3HAYAETLCS BiANOBIOHICTIO
MNOro xapakTepuUcTuUKM igeanbHin mogeni, kotpa cpopmMmynboBaHa B Teopil
npaBa Ta 3akpinneHa B rany3eBOMY 3aKOHOOABCTBI, B Mexax SKOro icCHye
BignosigHu pexum. OaHak, B Teopii NpaBa He iCHye igeanbHOI Moaeni
NpaBOBOro pexuMmy, a B 3aKOHOAABCTBI BiOCYTHI BigNoOBiAHI KpuTepil
eEeKTUBHOCTI LbOro pexumy. AHTUKOPYNUIMHUA NPaBOBUA PEXUM HE €
BUKIMIOYEHHAM 3 UbOr0 MUTAHHSA, a, HaBnaku, € MoKa3oBUM 3pa3skoMm
o3HayeHol npobnemun, a ToMy, noTpebye TeOpeTUYHOro BUPOONEHHS
KOMIMIEKCY KpUTepiiB NOro epeKTUBHOCTiI.

3 ornsgay Ha obMmeXeHy MOXIMBICTb BUKMaOEHHSI OKpPeCcreHoro
MATaHHS, 3ayBaXkMMO, LLO B 3aranbHUX pucax Kputepil edpeKTUBHOCTI
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aHTMKOPYNUINHOIMO NPaBOBOro peXuMy chnif po3yMiTh B OBOX KOHTEKCTax,
3anexHo Big TOro, B HAKOMY pPO3YMIHHI MW poO3rnsgaemMo cam
aHTUKOPYNUINHUA ~ pexuM.  [onoBHMM  4mHOM: (1) igeanicTuyHe
(HOpMaTMBHE) OCMWCIIEHHS MPaBOBOrO PEXWUMY, HLWMMMK CrioBamu, Te,
AKMM YMHOM MOPSALOK NPaBOBOro BMSIMBY CTBOPEHUM Ta 3aKpinfieHun y
3aKOHOAABCTBI, K caMe BiH 3MIHIOETLCS (30KpemMa TakoX, NOrfvHaryYncb
4YM 3MNBAKOYUCH i3 IHWIMM peXMmMomMm, abo X po3ainaryncb Ha OBa OKpeMI
pexumMn) Ta MNPUNUHAE CBOE HOPMATMBHE ICHYBaHHS (pexum €
ePeKTUBHMM TOAi, KOMM BIiH Bignosigatume MeTi aHTUKOPYMUIMHOIo
3aKoHOOaBCTBa, MpuMHUMNAM npaBa Ta HOpMaM Mopani, Wo MaHyTb B
CyCrninbCTBI Ta CXBasIOTLCA AepXaBok, MpuHUMNaAM i cTaHgapTam
HOPMOTBOPYOCTi, I'PYHTYBAaTUMETbCA Ha aKTyanbHUX akageMidyHuX
AOCATHEHHAX B MWUTaHHI OOCNIAXKEHHSA couianbHO-MpaBoBOI NpUMpoan Ta
tOPUANYHOI CYTHOCTI NPaBOBUX PEXUMIB Ta aHTUKOPYMLIMHOIO NpaBOBOro
pexunmy); (2) peanictuyHe (nNo3aHOpMaTUBHE) OCMWUCIIEHHSI MPaBOBOrO
pexumy, ToOTO, Te, €K came npaBOBi HOPMM, LWO 3aKPINSOTb
pO3rnsayBaHUin pexnm, peanisyroTbCa B 06’ €KTUBHIN OiINCHOCTI.
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